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Helping to keep the Cost 
of Living DOWN! 


T= cost of living is higher today than it 
was eight years ago, in 1932. It is diffi- 
cult to see where any general reduction can 
take place in the near future. For one thing, 
there is the effect of the tremendous increase 
in national debt which we have not yet fully felt. 

In June 1932, our Government's gross debt 
totaled about 19% billion dollars; it spent about 
4% billion dollars that year. 

In 1940 the figures show over 43 billion dollars 
of direct debt with over 9% billion dollars being 
spent this year. 

It is now costing over 1 billion dollars yearly 
to pay the interest on the national debt alone. 


Rar 


Not everything, of course, has been rising in 
price, 

In the face of rising taxes and material costs, 
and with substantial wage increases, some Ameri- 
can industries have actu- 


of 5.60c per kilowatt hour for electric service. 
Today it pays only 4.07c per kilowatt hour...a 
reduction of 27%. 

In this country, the average cost of electric 
service in homes served by utility companies is 
lower than the average cost of service in com- 
munities which depend upon municipally-owned 
plants. 

Here it is well to remember, again, that utility 
companies pay high taxes . . . Federal, State and 


local. 
aRaer 


In the Commonwealth & Southern System, resi- 


dential electric rates have steadily decreased since 


‘1932 and the use of electricity in the home has 


steadily increased. 

Eight years ago, the average household was 
buying from us only 675 kilowatt hours yearly 
and was paying an average rate of 5.12c per 
kilowatt hour. 

Today we are serving the 





aJly succeeded in continu- 
ing to lower prices. 
Among these, the elec- 
tric power industry stands 
out prominently. It has’ 
been steadily and sub- 
stantially reducing rates 
for electric service for 


—kilowatt hours). 





Commonwealth & Southern System’s 


RATES to home users of electricity average 24% 
LESS than the national average, (C.&S., 3.09¢; na- 
tional, 4.07¢—per kilowatt hour). 


USE of electricity in the home averages 33% MORE 
than the national average. (C.&S., 1196; national, 900 


average family with more 
than 1196 kilowatt hours 
per annum... 33% more 
electricity than is being 
used in the average Ameri- 
can home. And, this family 
pays us an average of only 
3.09c per kilowatt hour 








American homes and 
American industries, both large and small. 

In respect to reduction in prices, the electric 
utility industry has a record unparalleled by any 
other industry, the product of which enters into 


the cost of living. 
RRR 


In 1932, the average home in the United States 
was using only 601 kilowatt hours of electricity 
annually. It is now using 900 kilowatt hours 
a vear. 

Eight years ago, this home paid an average 


.-. exactly 24% less than 
the average rate paid by all American families. 


Rar 


The American people can count upon electric 
service remaining among the items which will 
not overtax their family budget . . . as long as 
fairly regulated utility companies provide the 
service and are, themselves, not over burdened 
with taxes. 


Wendell L. Willkée, rreswent 





n= OVW sas Ae 


The Commonwealth & Southern Corporation 
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The Transition to Depreciation Accounting 


By ASEL R. 


HE transition from retirement-re- 

serve to depreciation accounting is 
a problem facing a considerable portion 
of the electric industry. In some in- 
stances the financial structure of a utility 
and its earnings may have been based 
upon retirement-reserve accounting pre- 
viously permitted by rules prescribed by 
regulatory authorities and too abrupt a 
change to depreciation accounting may 
be difficult. 

Before discussing the way the Public 
Service Commission and the Wisconsin 
utilities have met this problem, a brief 
explanation of the difference between 
the two methods of accounting for 
property retirements may be helpful. 


Explanation of Retirement- 
Reserve Method 


The retirement-reserve method con- 
templates a charge to expense and a 
credit to retirement reserve sufficient to 
equalize the effect of retirement losses on 
income. The annual charges do not pur- 
port to equal depreciation as determined 
from consideration of the life of the 
property, and the retirement reserve is 


* Chief, Accounts and Finance Department, Public 
Service Commission of Wisconsin. 


COLBERT* 


not intended to equal the accrued de- 
preciation based on the age and life of 
the property. Expressed in another way, 
the retirement-reserve method may be 
considered inadequate depreciation ac- 
counting! in that there is often a failure 
to provide fully for the consumption of 
capital through its use in rendering 
service. 


Experience under Retirement- 
Reserve Method 


The Wisconsin commission adopted 
the retirement-reserve method in 1923 
when it prescribed the uniform system 
of accounts for electric utilities recom- 
mended by the National Association of 
Railroad and Utilities Commissioners in 
1922. Under the provisions of that sys- 
tem, appropriations for retirement ex- 
pense were intended to be sufficient to 
equalize the burden of retirement losses 
from year to year “but with due regard 
for the amount of earnings available for 
the purpose.” Under such a flexible pro- 
vision it was possible to vary the charges 
for retirement expense dependent on the 
earnings of the utility. In some instances 

1 Proper provisions to cover full depreciation may be 


made under the retirement-reserve method, but experi- 
ence shows that this was not generally the case. 
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this practice resulted in charges for re- 
tirement expense being based on finan- 
cial expediency rather than upon a con- 
sideration of the actual depreciation of 
the property during the accounting 
period. The result was that the reserves 
for some utilities were seriously inade- 
quate. This is indicated by the fact that 
in 1930 the Class A electric utilities in 
Wisconsin had retirement reserves of 
10.2% of the total property investment. 
However, if those utilities which were 
actually accounting for depreciation 
rather than retirement expense, even 
under the flexible rules regarding retire- 
ment provisions, are excluded, the com- 
posite reserves for the companies follow- 
ing the retirement-reserve method alone 
aggregated only 4.3%. Similarly, the 
annual provisions for retirement expense 
for all Class A electric utilities amounted 
to 1.75% of the property account and, 
excluding those utilities following de- 
preciation accounting, were only 1.1%. 


Revision of Statute and 
Accounting Requirements 


In 1931 the Wisconsin utility statutes 
were revised and specific regulations 
enacted concerning depreciation of pub- 
lic utilities. These regulations, contained 
in section 196.09 of the statutes, provide 
that each utility shall file, within such 
time as may be required by the com- 
mission, its estimate of the annual per- 
centage rate of depreciation considered 
applicable to each class of depreciable 
utility property. The statute requires 
that the commission review the esti- 
mates submitted by the utility and, if 
it determines the estimates of deprecia- 
tion rates are reasonable and proper, 
certify the rates to the utility. If the 
commission finds the rates submitted 
are not reasonable and proper, the 
statute provides that the commission 
shall certify to the utility such rates as 
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are deemed by it to be reasonable and 
proper. After certification of deprecia- 
tion rates by the commission, the utility 
has 30 days to apply for a hearing and 
order and, if it does not do so, the cer- 
tification of the commission has the 
effect of an order of the commission. 
Following the enactment of the 1931 
statute, a partially revised system of 
accounts was prescribed by the com- 
mission, effective January I, 1932. This 
system provided the following instruc- 
tions with respect to the depreciation- 
reserve account: 
“Credit to this account periodically on a 
straight line or sinking-fund basis, as the 
commission may direct in specific cases, such 
amounts as will during the life in service of 
utility properties prorate over such life the 
consumption or prospective retirement 
thereof due to causes against which the util- 
ity is not protected by insurance, which are 
known to be in current operation, and whose 
effect can be forecast with a reasonable ap- 
proach to accuracy, such as wear and tear, 
obsolescence, inadequacy, or the demands of 
public authority. The amounts credited to 
this account for the consumption or prospec- 
tive retirement of property shall be based 
upon the amounts carried in the fixed-capi- 
tal-in-service accounts for the property, 
after allowance is made for estimated salvage 
and cost of removal.” 


However, the system did not require 
that the above provision need be made 
applicable at once. Instead, pending 
completion of the procedure contem- 
plated in section 196.09 of the statutes 
with reference to depreciation, each 
utility was permitted to continue its 
present practice in providing for de- 
preciation. 

Subsequent to enactment of the 193! 
statute and issuance of the 1932 system 
of accounts, informal negotiations were 
carried on with utilities to increase the 
charges for depreciation expense. In 
other instances, minimum amounts of 
depreciation expense were required to 
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be charged annually as a condition for 
the granting of authority to issue se- 
curities or permission to pay common 
dividends or service charges to affiliated 
interests, but no general action affecting 
electric utilities? was taken under the 
statute until the issuance of a new sys- 
tem of accounts for electric utilities, 
effective January 1, 1938. 


Requirement for Filing 
Depreciation Rates 


The new system of accounts contained 
definite instructions with respect to de- 
preciation and required that each utility 
should file with the commission not later 
than one year after the effective date of 
the system of accounts, in accordance 
with the procedure provided in section 
196.09 of the statutes, its estimate of the 
annual rate of depreciation considered 
applicable to each class of property used 
in electric service. Pursuant to these 
requirements, most electric utilities filed 
their estimates of depreciation by the 
end of 1939* and certifications of de- 
preciation rates have been issued by the 
commission in most cases. 

The procedure in such certification 
cases is relatively simple and informal. 
Upon receipt of an application by a 
utility for certification of depreciation 
rates, a formal case is docketed by the 
commission and an order for assessment 
of costs issued so that the expenses of 
investigating the reasonableness of the 
depreciation rates may be charged 
against the particular utility. The mat- 
ter is then referred to the staff of the 
commission for such investigation as 
seems necessary under the circum- 
stances. If the rates filed appear reason- 


2 Certifications of depreciation rates for telephone 
utilities, which have long been on a depreciation ac- 
counting basis, were completed for all Class A telephone 
utilities by April 30, 1935. 

3 The system of accounts required filing of deprecia- 
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able to the staff, the commission is in- 
formed of that fact and a certification of 
the rates is issued. If the staff does not 
agree with the filed rates, the matter is 
taken up with the utility informally in 
an attempt to reach agreement. If the 
staff and the utility representatives 
agree with respect to the rates of depre- 
ciation, the matter is then referred to 
the commission for issuance of its order 
certifying the rates. It is interesting to 
note that in all cases to date agreement 
concerning the depreciation rates of 
electric utilities has been reached. Only 
one formal hearing concerning the cer- 
tification of depreciation rates has been 
held and that hearing was concerned 
with the method of depreciation ac- 
counting (straight-line vs. sinking-fund) 
rather than with the estimates underly- 
ing depreciation rates. 


Depreciation Rates Certified 


By March 1, 1940, depreciation rates 
were certified, or had been filed with the 
commission and were in process of cer- 
tification for Class A and Class’ B* elec- 
tric utilities comprising about 90% of 
the total electric property of those 
classes in the state. These certified rates, 
including also those filed for certification 
but on which the commission has not 
yet acted, resulted in composite de- 
preciation rates as shown in Table I. 

The composite rates applicable to the 
total property of each utility vary, being 
influenced by the composition of the 
property as well as differences in the 
rates for the same classes of property. 
Relative amounts of steam or hydro 
generating facilities and of overhead or 
underground construction are important 


tion estimates by December 31, 1938, but many utili- 
ties requested and received extensions of time for the 
filing of these estimates. 

4 Class A utilities are those with annual revenues of 
over $250,000 and Class B comprises those with annual 
revenues of from $50,000 to $250,000. 
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TaBLeE I. Composite DEPRECIATION 
Rates By Ptant Accounts BASED 
on CERTIFICATIONS BY WISCONSIN 


ComMISSION AND APPLICATIONS 
oF UTILITIES 








Class of Plant 


Serv- 


Life 


Annual 

Depre- 

ciation 
Rate 





Production Plant: 
Steam production: 
311 Structures and improvements. . 
312 Boiler plant equipment 
313 Engines and engine-driven gen- 


314 Turbogenerator units 

315 Accessory electric equipment. . 

316 Miscellaneous power plant 
equipment 


Total steam production 


Hydraulic production: 
321 Structures and improvements. . 
322 Reservoirs, dams and water- 


y 
323 Water wheels, turbines, and 
generators 
324 Accessory electric equipment. . 
325 Miscellaneous power plant 
equipment 
326 Roads, railroads, and bridges. . 











Total hydraulic production. . 





Internal combustion engine produc- 
tion: 
331 Structures and improvements. . 
332 Fuel holders, producers, and 
accessories 
333 Internal combustion engines. . 
334 Generators 
335 Accessory electric equipment. . 
336 Miscellaneous power plant 
equipment 





Total internal combustion 
engine equipment 





Total Production Plant 





Transmission Plant: 
342 Structures and improvements. . 
343 Station equipment..... 
344 Towers and fixtures 
345 Poles and fixtures 
346 Overhead conductors and de- 


347 Underground conduit 
348 Underground conductors and 


349 Roads and trails 





Total Transmission Plant 




















Serv- 
Class of Plant 





Distribution Plant: 
351 Structures and improvements. . 
352 Station equipment 
353 Storage battery equipment.... 
354 Poles, towers, and fixtures... . 
355 Overhead conductors and de- 


356 Underground conduit 

357 Underground conductors and 
devices 

358 Line transformers 

359 Services 

360 Meters 

361 Installations on customers’ 
premises 

362 Leased property on customers’ 
premises 27.6 

363 Street lighting and signal sys- 

22.5 





Ww 
is) 


29-5 





General Plant: 
371 Structures and improvements. .| 52.0 
372 Office furniture and equipment.| 17.7 
373 Transportation equipment....| 9.2 
374 Stores equipment 20.9 
375 Shop equipment 21.7 
376 Laboratory equipment 18.8 
377 Tools and work equipment....| 18.0 
378 Communication equipment....| 25.5 
379 Miscellaneous equipment 14.0 
390 Other tangible property 53-5 


wma 
vn 


Roses ae | 
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Total General Plant 28.7 


vp 
~I 











Total Electric Plant 34-5% 








* Denotes red figure. 


factors. The variation in percentages is 
shown in Table II in which the com- 
posite depreciation rates estimated for 
the electric property of a number of 
Class A utilities are listed. The invest- 
ment figures shown represent estimates 
of the original cost of utility plant and 
do not include any amount of utility 
plant acquisition adjustment. Also 
shown are the installed generating ca- 
pacity of each utility classified between 
hydro and steam and other sources and 
the per cent of total energy requirements 
purchased in order to give a general 
picture of the source of power of each 


utility. 
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TaBLe II. ComposirE DEPRECIATION RATES FOR ENTIRE PROPERTY 
or CerTAIn Crass A Wisconsin Etectric UTILITIES 








Annual Composite 
Depreciation Rate 


Investment 
(000’s omitted) 


Installed 
Capacity (Kws.) 


Per Cent 
of Total 
Energy 
Require- 
ments 
Pur- 
chased 


26% |$ 4,615 
59 1,150 
9,939 








Name of Utility Per ee Per Cent 


° of De- 
Total |preciable 
Plant | Plant 


Depre- 
ciable 
Plant 


Steam 
and 
Other 


Total 


Hydro Plant 





1.42% 
2.50 
2.56 


$ 3,065 
1,082 


9,185 


Consolidated Water Power Co......... 
Interstate Light and Power Co. (Wis.) . 
Lake Superior District Power C 
Menominee & Marinette Light and 
Traction Co. 
Mississippi Valley Public Service Co... 
Northern States Power Co 
St. Croix Falls Wis. Improvement Co.. . 
Wisconsin Electric Power Co. 
Wisconsin Gas and Electric Co. 1,200 
Wisconsin Michigan Power Co 21,712 
Wisconsin Power and Light Co 50,604 
Wisconsin Public Service Corp......... 42,000 


10,400 — 
1,175 
14,068 


2.14% 
2.66 


17,550 2.77 
6,280 _ 
6,000 | 11,000 

76,040 6,916 

21,400 — 

aa 472,600 


2.46 
2.37 
2.54 
2.03 
2.91 
3.48 
2-74 
2.49 
2.66 


2.76% 


1,804 
3,729 
21,174 
2,184 
91,070 
15,235 
20,118 
40,643 
30,042 


2.25 
2.30 
2.26 


1,972 
3,840 
23,772 
2,657 
99, 506 
15,946 
23,245 
43,685 
335384 





623,582 15% |$263,711 |$239,331 


269,235 


























In the preceding tables the deprecia- 
tion estimates are on a straight-line 
basis. This method has been applied for 
by the utilities and followed by the com- 
mission in all except 3 cases in which 
approval of the sinking-fund method has 
been requested. These 3 cases are still 
pending before the commission and at 
this writing it is not known what dis- 
position will be made of them. Although 
the general tenor of the depreciation 
statute seems to imply the use of the 
straight-line method, specific reference 
is made to the sinking-fund method and 
its use permitted if the commission finds 
that such basis of accounting for depre- 
ciation may reasonably be employed.® 
In the event the sinking-fund method is 
permitted, the statute requires the com- 
mission to fix the rate at which interest 
is to be credited to the depreciation 
reserve. 


5 Subsection 7 of Section 196.09, Wisconsin Statutes. 
6 Utility plant in service is required to be stated at 
original cost and the utility plant acquisition adjust- 
ment account consists of the difference between the 
original cost of plant and the cost to the present owner 
of plant acquired as complete operating units or sys- 


Action Regarding Acquisition 
Adjustment Account 


In addition to certifying rates of de- 
preciation for utility plant in service, the 
Wisconsin commission has prescribed 
methods of amortizing the utility plant 
acquisition adjustment account® in some 
instances. In one case, the adjustment 
account was comprised of the following 
components: 


Intangible 
Assignable to land 
Assignable to depreciable plant 


The amount of the acquisition adjust- 
ment account, comprising a part of the 
cost of depreciable plant, was authorized 
to be amortized over the estimated re- 
maining life of the depreciable plant.’ 
This resulted in an amortization period 
of 22.6 years for electric and 33.2 years 


tems. Amounts includable in the adjustment account 
usually arise from the acquisition of property from 
predecessor utilities. 

7 No action was taken with respect to amounts of the 
acquisition adjustment account assignable to land or 
comprised of intangibles. 
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for gas plant, indicating annual amorti- 
zation percentages of 4.42% and 3.01%, 
respectively. 

The amortization of the acquisition 
adjustment account was permitted to be 
charged to operating expenses although 
the commission’s certification stated 
that this was not to be considered a 
precedent, since the disposition of the 
adjustment account must necessarily 
depend on the facts and circumstances 
which gave rise to it.§ 


Improvement in Reserves 


The change to depreciation account- 
ing has caused substantial improvement 
in depreciation reserves of utilities and 
in the annual charges for expense. At 
December 31, 1938, the Class A electric 
utilities had depreciation reserves equal 
to 20.6% of plant as compared with 
10.2% on December 31, 1930. The de- 
preciation expense in 1938 was 2.3% of 
plant as compared with 1.7% in 1930. 
Furthermore, if only those utilities 
which previously followed the retire- 
ment-reserve method are included, the 
increase in depreciation reserve was from 
4.3 to 14.5% of plant and, in deprecia- 
tion expense, from 1.1% to 2.1% of 
plant. These data are shown in Table 
III. 

The depreciation reserves for all elec- 
tric utilities in the United States, having 
$5,000,000 or more of plant, amounted 
to 10.5% of plant as of December 31, 
1938. Furthermore, utilities accounting 
for depreciation on a more or less arbi- 
trary basis (probably the retirement- 
reserve method), and having about 52% 
of the total plant, had depreciation re- 
serves of only 7.7%.!° This may be com- 
pared with reserves of Wisconsin electric 
utilities of 20.6% and, for those pre- 

8 Lake Superior District Power Company deprecia- 
tion rate certification issued October 31, 1939. 


® This date is selected for comparison because it is 
the end of the year immediately preceding enactment of 


viously following the retirement-reserve 
method, of 14.5%. The comparison is 
very favorable to the Wisconsin utilities. 
Tasce III. Crass A Exectric Uritities: 


ComPARISON OF DEPRECIATION EXPENSE 
AND RESERVES, YEARS 1930 AND 1938* 








Per Cent 
Item | 1930 | 1938 create 





All companies: | 
Plant investment $320, 447,000 $337,342,000) 5.3% 
Per cent depreciation re- 
serve of plant... 10.2% 20.6% 102.0 
Per cent depreciation ex- 
pense of plant 1.75 2.31 32.0 
Companies following depre- 
ciation accounting even 
when retirement-reserve 
method was permitted: 
Plant investment $139, 451,000/$149,055,000} 6.9 
Per cent depreciation re- 
serve of plant 18.0% 28.3% 57.2 
Per cent depreciation ex- 
pense of plant 2.62 2.57 1.9f 
Companies formerly follow- 
ing retirement-reserve 
method: 
Plant investment 
Per cent depreciation *| 





$180,996, 000 $188, 287,000 4.0 
serve of plant 


4.3% 14.5% | 237.2 
Per cent depreciation ex-| 
pense of plant | 1.09 2.11 93.6 











* The utilities included are predominantly electric, but property 
and reserves of other utility departments are included also. 
t Denotes red figure. 


The increase in depreciation charges 
augurs well for the securities of Wis- 
consin utilities. Adequate provisions for 
depreciation retain funds in the business 
which, under the old retirement-reserve 
method, might have been paid out in 
dividends. These funds are ordinarily 
used for plant additions and replace- 
ments, thereby reducing the amount of 
outside financing required. Hence, where 
proper depreciation methods are fol- 
lowed, the amount of outstanding se- 
curities will tend to be less than when the 
retirement-reserve method is used. 

The depreciation practices now fol- 
lowed by Wisconsin electric utilities in 
the long run should increase the relative 
amounts of property and earnings back 
of their outstanding securities and afford 
added protection to the holders of these 


Section 196.09 of the statutes giving the commission 
broad powers over depreciation accounting. 

10 Report of Special Committee on Depreciation, 
National Association of Railroad and Utilities Com- 
missioners, 1939. 
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TRANSITION TO DEPRECIATION ACCOUNTING 


securities in so far as their investment 
may be affected by depreciation of the 


property. 


Effect of Depreciation Accounting 
on Service Rates 


The statutes require that, having es- 
tablished the reasonable and proper per- 
centage of depreciation, the commission 
shall use such percentages in any pro- 
ceeding involving the rates of the utility, 
unless it finds that the percentages of 
depreciation previously established are 
unreasonable, in which event it shall 
proceed to certify new percentage rates 
of depreciation in conformity with the 
statute. With such a statutory pro- 
vision, the question may well be raised 
as to what effect the certifications of de- 
preciation rates may have on charges for 
electric service. 

To date no increases in service rates 
are apparent because of depreciation 
accounting. Even though Wisconsin 
electric utilities have increased their de- 
preciation reserves substantially and are 
considerably ahead of national averages 
in this respect, residential revenue per 
kilowatt-hour has continued to decline 
and consumption has increased. These 
data are shown on Chart I, which com- 
pares the cost and consumption ratios 
for residential electric service in Wis- 
consin with similar data for the United 
States. 

Whether the depreciation certifica- 
tions will, in the long run, mean increases 
in rates for service depends to a large 
extent on the deduction for accrued de- 
preciation made in determining a fair 
rate-base. As previously stated, the cer- 
tifications to date have been on a 
straight-line basis. Many claim that, if 
equity is to be done customers, the de- 
preciation reserves accumulated under 
the straight-line method should be de- 
ducted in ascertaining the rate-base. 





fferanr 
COST AND CONSUMPTION RATIOS FOR 
RESIDENTIAL ELECTRIC SERVICE 
in Wisconsin And The United Stotes 
1930-1939 
(RATIO SCALE) 
PER 
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$ 
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1939 data based on preliminary figures. 
U. S. data from Edison Electric Institute. 
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Final decision on this matter rests with 
the courts. This much, however, can be 
said: If courts eventually hold that de- 
preciation reserves accumulated under 
the straight-line method of depreciation 
accounting are not to be given material 
consideration in the determination of a 
rate-base, there will be grave danger of 
reversion to the old retirement-reserve 
method, with annual charges for retire- 
ment expense fixed considerably below 
full depreciation requirements. For it 
seems inconceivable that regulatory au- 
thorities will permit full depreciation 
expense to be recovered through rates for 
utility service and at the same time ig- 
nore completely the accumulated de- 
preciation reserve in determining the 
amount of return allowable. The tend- 
ency might well be to reduce the al- 
lowed depreciation expense to amounts 
commensurate with the deduction made 
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for accrued depreciation. And if this de- 
duction is based upon the usual ad- 
missions of so-called observed deprecia- 
tion, the allowed depreciation expense 
commensurate therewith might be no 
more than the appropriations for retire- 
ment expense. commonly made in the 
past. Although such a procedure would 
be fair to customers, it is fraught with 
danger to security holders because, of 
the combined depreciation and return, 
the latter is higher than it should be and 
may be paid out in dividends to the 
detriment of holders of senior securities. 
In this event, the anomalous situation 
would result where, in the zeal to afford 
what was believed to be protection to 
property rights, the courts would have 
become great destroyers of security 
values. 

But I am hopeful that a common sense 
application of depreciation methods will 
prevail. Granting that utilities may be 
quite cognizant of their duty to furnish 
adequate service, in the final analysis 
they are in business to make money. In 
general, the profit desired to be made 
consists of bond interest, preferred divi- 
dends, and a reasonable amount on 
common stock equity. And, if utilities 
earn such amounts on a proper capital 
structure, I do not believe they are 
greatly concerned about what rate of 


return has been made upon a so-called 
fair value that might be established in 
a court of law. Furthermore, if utilities 
are properly capitalized, reasonable 
earnings on outstanding securities are 
equitable to both customer and security 
holder. 

Where adequate depreciation reserves 
are provided through depreciation ex- 
pense charges, the outstanding securities 
of a utility are generally less than if the 
retirement-reserve method were fol- 
lowed, and the interest and dividend re- 
quirements are correspondingly reduced. 
Hence, an incentive to keep rates up is 
removed, for adequate returns may be 
paid on the smaller amount of outstand- 
ing securities with a less amount of net 
earnings. Furthermore, the cost of capi- 
tal may be less because of the existence 
of adequate depreciation reserves, as the 
lower the amount of securities outstand- 
ing against a business, the better their 
quality, and this should have a favorable 
effect on the cost of money. In the long 
run, the lowered costs of capital, which 
may be brought about by depreciation 
accounting, should result in lower rates, 
or at least no higher rates for utility 
service than if the retirement-reserve 
method were followed, and at the same 
time should offer greater protection to 
investors. 
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City Plan: Metro Style* 


By ALBERT LEPAWSKYt 


I 


U’ IS the dead of winter, 1971. A 
sporadic snowfall scrambles down the 
glass walls of my study. Four stories 
below and across the broad parkway, I 
can barely make out the procession of 
polaroid lights on the motorcars crawl- 
ing along Erickson Drive. Beyond the 
drive, the lake is black and forbidding 
except for a split second, every half 
minute, as the Lindbergh Beacon flings 
its amber shaft across the ice. In spite of 
the mist and the snow I can faintly locate, 
two miles south and one mile into the 
lake, the chrome yellow of the sodium 
lights that outline Dearborn Airdrome 
on Easterly Island. So far as I can tell, 
it is a no-ceiling night. Yet, overhead I 
hear the muffled drone of the Argentine 
Amphibian as it maneuvers into the 
beam for a stone-blind landing, on 
schedule as usual at 11:00 P.M. 

It is two hours now since I returned to 
the office after a late supper at Henrici’s 
with some of the other night owls from 
the City Hall, and the cylinder on my 
dictaphone is still uncut. For the tenth 
time I finger the letter bearing the official 
seal of Chicago: 

February 2, 1971 
Albert Lepawsky 
Municipal Institute 


Government Square 
Grant Park, Chicago 


Dear Albert: 


I would like to have you and your staff at 
the Municipal Institute prepare Chicago’s 
official brochure for the centenary of the 
Great Fire of 1871 to be commemorated 
this fall. 


* A paper read at the Altgeld Forum, Chicago, 
February 20, 1940. 
ft University of Chicago. 


I am not very good at these formalities and 
the only title that has so far suggested itself 
to me is “From Ash Heap to World Metrop- 
olis.”” But I am sure the city’s brain trust at 
_ Institute can think up a better one than 
that. 


If you will prepare an outline of the brochure 
by the end of the month, I will be glad to go 
over it with you before you start seriously 
at work. 

Yours for bigger and better brochures, 


Anton McC Luskey 
Mayor, Metropolitan Chicago 


The Mayor’s letter sounded light- 
hearted, but I knew he seriously ex- 
pected a thoroughly thought-through 
but popularly written document. It was 
by no means our first job of civic ghost- 
writing at the Institute. But what 
worried me was the fact that I had been 
so close to the sweep of events in Chi- 
cago during the last 30 years that I 
doubted my ability to assume the per- 
spective necessary to recapture the 
trend of events that had transformed 
not only Chicago but her sister cities in 
a rapidly evolving world. 


II 


I had no difficulty in reconstructing 
the alterations that had taken place in 
the physical face of Chicago. Some 
months before, my wife and I had com- 
mented on the city’s air profile as we 
took off for a vacation at Cuernavaca. 
We made out the same familiar land- 
marks as those I had shown her on our 
first air trip in the late 30’s. 

Below us, as the stratoliner climbed 
for altitude before cutting south into 
the air lane for Mexico City, was the 
familiar Lake Michigan shore line but 
with a greater chain of harbor struc- 
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tures and islands. There, too, was the 
Outer Drive, although it had been ex- 
tended both north and southeast, and 
both inside and outside the lake shore 
line. Trisecting the inner city was the 
Chicago River with its north and south 
branches, although its course had been 
straightened at several points. The 
Canal, too, a waterway that had been 
somewhat widened and walled, could be 
clearly seen. The main boulevards were 
there, though there seemed to be more 
of them and the later ones had taken 
new angles. The old factory centers and 
warehouse areas were there, not overly 
enlarged, although the distinctive design 
of the smaller fabricating plants and 
their vast parking areas could be seen 
dotted around, in greater numbers than 
in the 30’s, throughout the outer sec- 
tions of the city and in the former sub- 
urban area and beyond. The old freight 
clearing yards were there, some of them 
enlarged, except in the center of the 
city where freight terminals had disap- 
peared and some of the old passenger 
stations had been tied together and 
modernized. There was Lake Calumet 
with its new shore development for the 
aircraft industry. Also to be seen were 
the Big and Little Calumet, stretching 
southeast into the industrialized Illiana 
territory and, as we flew south and west, 
we could also make out the Fox, the 
Kankakee, and the Illinois. 

Yet as we peered through the tele- 
scopic slot in the cabin floor, we both 
agreed this was quite different from our 
memo-photo of the Chicago of the 40’s. 

First was the fact that the city had 
been flung outward and its suburban 
tentacles had, at right angles, sprouted 
their own little branches that met and 
filled in the interstices that had been 
the no-man’s-lands of Metropolitan 
Chicago. The rapid transit lines, the 
railways, and the highways (super-, sub- 
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and surface) rushed outward from the 
center of the city in a beeline or darted 
around thick settlements and busy 
crossroads far into the suburbs and be- 
yond the confines of the built-up area 
we knew in the 30’s and 4o’s, but never- 
theless along the same oblique routes 
that had then gawkily stretched the 
adolescent arms and legs of Chicago 
into a prairie hinterland. 

The city’s center, too, was recogniz- 
able but different. The downtown was 
there, but it had spread out far beyond 
the Loop elevated that had imprisoned 
it in the 40’s and that had finally been 
torn down completely in the 50’s. Al- 
though the skyscrapers still made up 
Chicago’s graceful sky line, they were 
no longer concentrated at the center of 
the city. In fact, in the Loop, we could 
discern the old dwarfed “taxpayers” of 
of two and three stories which we now 
called ‘‘ground-huggers” as compared 
with the mammoth “cloud scrathers” 
that still popped up in various parts of 
the city. . 

Something too had happened to the 
parks and forest preserves. There was 
more park spaee and more forest area 
throughout the built-up region, but this 
was distributed more widely in small 
doses and the old parks and preserves 
had shrunk. Grant Park, first of all, had 
several public structures, although the 
amount of its free space did not seem 
to be affected because the Illinois Cen- 
tral tracks had been covered over. Even 
within the old Loop, elbow room seemed 
to have been increased. The entire block 
once occupied by the old City Hall and 
County Building was a free space sur- 
rounded by the zeon signs of the swank 
shows in Theater Square. The larger 
parks within the inner city and some of 
the forest preserves had apartments 
along their margins and an occasional 
row of houses deep within the green 





ow7mU . mP LUD | 


= ey 


ey ees 


—_A HS WM OD 


~~ Ob = WM 


we SS PS Oe lUhlC eee 


CITY PLAN: METRO STYLE 139 


area, and everywhere were neat rows of 
motorcars lined up on parking preserves. 

Most striking of all was the fact that 
the rectangular monotony of the street 
plan which had characterized the Chi- 
cago of 30 years ago was broken up at 
several places. From the air, it seemed to 
us as though someone had mistakenly 
woven a crazy quilt into an evenly 
checkered blanket. What had actually 
happened was that numerouscompounds 
consisting of superblocks of single homes 
and duplexes had been superimposed on 
the old street plan, both within the old 
city and in some of the suburbs. With 
their narrow, twisting service driveways 
and their cul de sacs, these projects, 
and here and there a more symmetrical 
and compact housing estate, dead-ended 
many a secondary street which in the 
30’s would have taken us clear across the 
city. Compounds and estates were not 
plunked down coldly within the sym- 
metrical street layout surrounding them, 
but were rimmed and interspersed with 
small park areas and replanted strips 
that seemed to be completely designless 
from the air. Even the rows of houses in 
the rectangular streets did not have the 
same military regularity of the 30’s, 
but seemed rather to have been relieved 
by the demolition of neighboring struc- 
tures that were never rebuilt. 


III 


What had caused these phenomenal 
urban changes that we, in our technical 
confabs, had alternately called regional 
decentralization and metropolitan re- 
centralization? 

With more hindsight than foresight, 
one of our stock answers to this question 
during the 50’s and 60’s had been that 
it had caused itself, that it was on us 
before we knew it, and that once started 
the far-flung centrifugal forces were 
cumulative. The 1940 Census was a 


shock to most of us. The original 1940 
population estimate for Chicago, made 
by our regional planning experts, was 
3,850,000. By 1937 it had been cut to 
3,720,000. Then when the figures finally 
came out in 1940, we began to wonder 
and to worry. Was this a depression 
phenomenon or was it a reversed trend 
that could be taken for granted? Were 
we going to achieve those enthusiastic 
estimates of 4 million by 1950 and 4% 
million by 1960? We never found it 
necessary to answer this question be- 
cause by the 60’s people didn’t mean the 
old city when they talked about Chicago, 
but rather a newer and a larger metro- 
politan area. 

Those of us who read while running 
through the hectic decade of the 30’s 
knew, even before the significant 1940 
Census figures came in, that, while Chi- 
cago was apparently rotting away at the 
center, the rest of Cook County and in 
fact the other counties of the Chicago 
Region (in Indiana and Wisconsin as 
well as in Illinois) were holding their 
own. The building construction figures, 
in the city as well as in the suburbs, 
showed us that. The 1939 quadrennial 
assessment confirmed it. The sporadic 
developments in the unincorporated and 
rural districts of the entire Region were 
also significant although they could not 
be easily detected or controlled. We later 
learned that we could have worse slums 
in the suburbs than in the city, and our 
lack of planning and zoning in the outer 
region was to cause us as much grief 
later as our haphazard city growth had 
caused us before. The hovels of Little 
Hell on the Near North Side were 
palaces compared with the rickety 
shacks in Stickney and other suburban 
mushroom towns. 

At that time, what most of us were 
concerned about was the drift of the 
swank, the socially prominent, and the 
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civic-minded into their suburban escapes, 
stretching north from Evanston to Lake 
Forest, west from Oak Park to Batavia, 
east by south from the Indiana Dunes 
into Grand Beach, Michigan, and north- 
west from the Skokie suburbs into Lake 
Geneva, across the Wisconsin state line. 
We tried to ridicule the type of life 
of those who would come every day from 
the place they would rather not work, 
to the place they would rather not live. 
We hammered away at the suburban 
escapists who made up a vast percent- 
age of the membership of the Chicago 
clubs, the civic associations, the city’s 
eleemosynary and cultural organiza- 
tions, and even the professional unions. 
I used to get cocky about our having 
moved back to Chicago as children, my 
wife from Gary and I from Cicero. Some 
of us on the planning board and the 
plan commission even got angry about 
the superhighway program that we were 
being committed to by city departments, 
county engineers, and federal road 
officials. 


IV 


On the latter point I remember what 
a bristling speech I made to the Atlgeld 
Forum in February, 1940, about the 
ridiculousness of a superhighway plan 
that would merely help to swallow the 
suburbanites into the city every morn- 
ing and spit them out again at night, 
not only continuing the destruction of 
abutting property values within the 
city but actually blocking city housing 
improvements and slum clearance proj- 
ects that might stand along the route 
of such superhighways. Using rather 
strong language, I cried out against the 
implications of having a separate city 
Department of Superhighways making 
detailed technical plans before the social 
and economic need had been decided 
upon. I waxed sarcastic over an official 


report by the United States Bureau of 
Public Roads submitted to Congress 
through the Department of Agriculture 
(at that time we had no separate agency 
in the Federal Government devoted to 
cities), which had the effrontery to 
sacrifice the city to the suburbs by 
means of the superhighway, in the fol- 
lowing language: 

“Another reason lies in the fact that here 
and there in the midst of the decaying slum 
areas, substantial new properties of various 
sorts are beginning to rise—some created by 
private initiative, some by public. Heralds of 
a better future though they are, these ac- 
quisitions comprise one of the reasons for 
avoidance of delay in dealing with the prob- 
lem of trans-city highway connections and 
express highways. There is a growing danger 
that these new properties, sporadically aris- 
ing and the more compact developments by 
the government in its slum-clearance proj- 
ects will block the logical projection of the 
needed arteries into the city center.” (“Toll 
Roads and Free Roads,” 76th Cong., Ist 
Sess., House Doc. No. 272, April 27, 1939, 


PP 94-5-) 

Also disregarding the interests of the 
great mass of city folk was the charge 
that high taxes and high city expendi- 
tures were the principal cause of the 
drift to the suburbs. True, we were faced 
with a rising tax rate in the city that 
was heavier than the suburban rate. 
There were cases on the old city limits 
where a building on the Chicago side of 
the line carried a tax which was double 
that on the same type of building across 
the road on the suburban side. But to de- 
fend Chicago, or to advocate some form 
of unified governmental action by the 
suburbs and city, was to be charged with 
heresy and high taxes. Try as we might 
it was almost impossible to put across 
the point that most of the suburbs 
which were within Cook County or the 
Sanitary District of Chicago were al- 
ready in the same fiscal boat with Chi- 


cago since they were already paying 
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taxes to the same government as Chi- 
cago; that the city was using some of its 
taxes to furnish the suburbs gratis with 
services that the city could not refuse to 
carry on for them (like its main boule- 
vards and its police radio-broadcasting 
system); and most important of all, 
that the city during the working part of 
the day had to furnish the suburbanites 
who worked there, as well as its own 
citizens, with water and sewerage facil- 
ities, police and fire protection, health 
and traffic services, and the IoI mu- 
nicipal functions and regulations that 
make up the difference between savagery 
and civilization. 

But it was no go, for you couldn’t stop 
the inevitable, and Chicago, like the 
rest of metropolitan America, continued 
to go suburban. Even in the 30’s and 
40’s there came to Chicago every day 
from a half to a million executives and 
professionals, workers and clerks, stenog- 
raphers and students, shoppers and 
window-shoppers—and behold, Chicago 
the city of three million became the city 
of four million within a few hours. Was 
it any wonder, when the city was asked 
to increase its functions during the day 
by 20% from that required by its own 
citizens without any means of compelling 
its increasing suburban stepbrothers to 
assume full responsibilities for citizen 
participation and tax support, that we 
clamored for and finally won the battle 
for a metropolitan form of government 
to administer the major municipal ac- 
tivities of the wider Metropolitan 
Chicago? 


V 


The metropolitan and regional de- 
velopments of the last 30 years sprang 
from roots that were far deeper than the 
conflicts of city and suburbs, and no 
amount of planning and counterplan- 
ning could reverse them. There were the 
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irretrievable trends of the times—tech- 
nological, economic, political, regional, 
psychological, and international—that 
you simply could not buck. 

When those of us in the field of mu- 
nicipal planning first heard of prefabri- 
cated housing, air-conditioning, indirect 
and fluorescent lighting, resinous ply- 
woods, liquid fibers, the beryllium al- 
loys, superhighways, subsurface parking, 
superblock planning, we were histor- 
ically minded enough to realize that the 
physical structure of the city was due 
for vast changes. But confusing (as we 
probably did) the futile promises of the 
technocrats of the 30’s with the con- 
crete achievements of the technologists 
of the 40’s, we were shockingly slow to 
realize that these housing and planning 
devices were part and parcel of a tech- 
nological revolution that had, during 
the 50’s and 60’s, begun to alter the face 
of our entire society. Today we take for 
granted the complicated plastics and 
chemurgical creations, the synthetic 
products of the soybean and corncob, 
protanes and butanes, rayons and ny- 
lons, clothing made of coal and wood and 
salt and water, endocrines and sulfanila- 
mides, half-pound peas and ten-pound 
tomatoes, exploding atoms, photo-elec- 
tric cells, stratospheric supercharging, 
commercialized television, hydrogenated 
coal, and long-range transmission of 
cheap electric power. But in the early 
40’s we knew of some of these things 
only as new and rare creations and we 
had only a faint notion that they would 
grow into common use. Certainly we did 
not foresee that they would throw some 
significant slices of our entire national 
economy into the discard. 

The purely economic consequences 
were indefinite. Plan our cities or inter- 
vene in the economic system as hard as 
we could, or lay off tampering with 
enterprise as religiously as we might, 








142 


all we harvested, especially during the 
early stages, was the same seesaw of 
enthusiasm and uncertainty that had 
characterized the 30’s. Persistent unem- 
ployment and fitful recoveries, baby 
booms and recurring recessions, a slow 
strengthening of labor but less jobs to 
go around, fewer children but more 
middle-aged, high profits but high taxes, 
government pump-priming and _ huge 
corporate investments from surpluses, 
but somehow no permanent syphoning 
up of the reserves from our techno- 
logically enlarged economic resources. 
Politically we did not get that real 
revolution that we had been promised— 
neither the promised land of the Uto- 
pians (among whom many of us had been 
classified) nor the bloody epoch of the 
plug-uglies (with whom some of us began 
to rub elbows in the darkest days) ad- 
vocating different but after all the same 
ideologies of social violence. To this 
day no one seems to know why, after 
the intermittent convulsions of both our 
economic and political systems and after 
the international military conflagrations 
we have lived through, our technological 
advances, including our replanned me- 
tropolises, have remained essentially in- 
tact. Could it have been the fact, as I 
now suspect, that war and peace, dic- 
tatorship and democracy, technology 
and economy, city planning and counter- 
planning were, and for that matter still 
are, the inscrutable instruments of an 
evolutionary urge, an élan vital, a dic- 
tate of Providence, that is fundamentally 
transforming our way of life? 


VI 


In the field of regional geography and 
in the metropolitan distribution of popu- 
lation and political power, these in- 
evitable trends had long ago begun to 
alter the entire face of America—urban 
and rural, rurban and suburban. 
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Favored by the newer communication 
and technology, the spread of the city 
into the suburban countryside and the 
counterspread of rural amenities to the 
city were helped along by some of our 
psychological predilections and our po- 
litical policies. In spite of their sym- 
pathies with urban labor, many of the 
New Dealers of the 30’s secretly sub- 
scribed to the Jeffersonian thesis that 
the piling up of people in large cities 
made for corruption. Attributing the 
outward drift of industry to the labor 
unions and high taxes, their successors 
continued to kick the big cities around 
once the political pendulum had swung 
the other way; and they particularly 
feared Chicago’s labor history—its Hay- 
market Riot of 1884, the Pullman 
Strike of 1894, the Railway Strikes of 
1922, the Memorial Day Massacre of 
1937, the building trades difficulties of 
the 40’s. Even the liberals and the intel- 
lectuals, the advocates of more power 
for the dirty shirt and the white collar, 
really disliked the city as a way of life, 
although they liked its numerous attrac- 
tions. 

People as a whole began to get anxious 
about raising their families in crowded 
centers, especially after the brutal bomb- 
ings of the 30’s and 4o’s, beginning 
with Shanghai, Madrid, Barcelona, War- 
saw, and Helsingfors. The decentralizing 
trend both inside and outside the city 
was also encouraged by the five-day 
week which gave people longer week- 
ends to putter around in their gardens, 
by the well stocked branch suburban 
department stores, by the attractive out- 
lying supermarkets. Also, the radio and 
television, by bringing the theater and 
the talkie into the parlor, strengthened 
home life and the family group, and 
beckoned more people out to the sub- 
urbs or to more livable housing within 
the city. The vast accretions to our 
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knowledge about personal irritations and 
psychopathological behavior were a great 
boon to mental hygiene and to smoother 
family relations. Divorces reached their 
high point and then began to recede, 
and young people decided it was better 
to play with babies in their back yards 
than to curb their dogs in city gutters. 

The dominant note in our metro- 
politan economy continued to be a de- 
centralizing one. The Loop spread out. 
The city loosened up and stretched into 
its outskirts. The daily swing of sub- 
urban population went beyond the 3o- 
mile zone of the 30’s and the 50-mile 
zone of the 40’s. By the 60’s, Chicago, 
the capital of the Middle West, had 
become the capital of the Middle 
America whose overnight outposts were 
no longer St. Paul, St. Louis, and Cin- 
cinnati, but Montreal, Mexico City, and 
Havana. 

Those who predicted the downfall of 
Chicago with the drift of people and 
industry to the Tennessee Valley or to 
the water-powered wonderland of the 
Pacific Northwest in the 40’s and 50’s 
were as mistaken as those who had be- 
moaned the building of the Panama 
Canal as Chicago’s death knell in the 
10’s and 20’s. They who imagined Chi- 
cago destroyed by the migration of spe- 
cialized fabricating enterprises to satel- 
lite cities served by cheap electricity 
from main transmission lines (which we 
had learned to keep stepped up over 
fabulous distances and to supplement 
with power delivered from the mine- 
mouth) failed to take account of the 
basic importance of Chicago in the na- 
tional pattern. For the changing sec- 
tionalism and economy had not altered 
Chicago’s role as the nerve center of a 
transportation and communication sys- 
tem that must continue to care for a 
great part of the flow of people and their 
resources from region to region, from 


coast to coast, from Orient to Occident, 
from Arctic to Antarctic. | 


Vil 


In spite of all our enthusiasm for the 
continued predominance of Chicago 
among the metropolises of the world, 
none of us at the time had a very clear 
notion of what the specific program was 
to be. The Association of Commerce 
went in for planning plus civics, for 
municipal research as well as markets. 
The Commercial Club (which had drawn 
up the First Chicago Plan of 1909) 
drafted a revised planning ordinance. 
The Mayor, realizing that city planning 
had become a labyrinth of technical 
knowledge and popular sentiment, ap- 
pointed an official Plan Commission 
with strong leadership and an expert 
staff. The academes who had one foot 
in the City Hall (and who, like myself, 
had been dawdling for a decade on their 
researches of the Greater Chicago) hur- 
ried to get their reports and recom- 
mendations drafted. As I look back over 
the last 30 years, what strikes me most 
is not our program but our procedures, 
not what we did but how we did it, 
not our plans but our techniques. 

The heart of city planning was, of 
course, the question of land use, and this 
involved the touchiest interests in town. 
Chicago had been born a boom town 
and the story of its real estate was a 
fairy tale of land values gone hog wild. 
The $100,000 invested by Chicagoans in 
local land in 1830 had by the late 1920’s 
beanstalked to some $5,000,000,000. 
Nine times within go years real estate 
values exploded 10-fold or more only to 
sink sickeningly but never die. By the 
late 30’s when we had revived city plan- 
ning, public housing for the low-income 
groups had been experimented with, and 
the real estate market began to feel sicker 
than ever. 
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It was obvious to many of us, how- 
ever, that the sickness in the housing 
market arose not so much from fear of 
public housing as it did from the numer- 
ous rigidities in the construction in- 
dustry, artificially high land values, 
collusion in the material supply industry, 
high wage rates at the expense of regular 
incomes for building mechanics, and 
barriers to the use of competitive proc- 
esses in the form of prefabricated and 
untraditional materials. Nevertheless, it 
was against public housing that we went 
witch-hunting, and it seemed to some of 
us at the time that many of those who 
had a genuine interest in housing must 
have had a low regard for their pro- 
fession when they were willing to help 
sabotage an experimental housing pro- 
gram merely because title rested in the 
city and not in private portfolios. 

As planners and consultants we did 
not feel it our duty to enter into the 
quarrel between the private enterprise 
boys and the public ownership crowd. 
We had a faint suspicion that much of 
the difference involved not only private 
profit, but also public folklore. We did 
feel, however, if it proved necessary, that 
public participation interjected at the 
proper time and place could strengthen 
thenationaleconomy rather than breakit. 

Why, thought some of us (and we 
were later vindicated by events), could 
not a more public approach be used in 
the housing construction industry? So 
far as housing was concerned, it was 
clear even before the 40’s that outright 
public housing or publicly subsidized 
housing for one out of every dozen 
people in England had stimulated pri- 
vate housing. We too had used govern- 
ment corporations and credit to facil- 
itate farm ownership through federal 
land banks and later the government 
participated in urban home financing 
or construction through the Home 
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Owners’ Loan Corporation, Federal 
Housing Administration, United States 
Housing Authority, and city housing 
authorities. 

In the United States, however, the 
slack was not immediately taken up by 
either public housing or limited dividend 
housing, and so we tried a series of new 
and supplementary attacks, one of the 
most unique being the mixed coopera- 
tive. 

When we first heard of this plan, we 
thought it was the screwiest device ever 
suggested. It ran something like this: 
Property values can be maintained and 
raised, if substandard and tax-delinquent 
structures are demolished, leaving the 
cleared land as yard space or as park 
area to be owned cooperatively or by 
the city but to be used by the remain- 
ing properties. Give the owners of 
demolished properties a fair equity in a 
cooperative apartment house or in a 
low-cost project to be built on city- 
owned lands. Now the most obvious 
city-owned lands were the large parks 
that some of us began to call Chicago’s 
white elephants. The largest of these 
tracts of park land would not be dis- 
turbed by housing projects carefully 
located along their margins. Parks were 
not the only lands on which projects 
could be built. If demolition took place 
on a large enough scale, the freed land 
plus the vast area of streets and avenues, 
which we finally realized were useless 
for through traffic, would offer an admir- 
able nucleus for either an apartment de- 
velopment or a closed-off compound of 
duplexes or even of single homes, which, 
with superblock planning, narrow serv- 
ice driveways, and subsurface parking 
facilities, would take care of a maximum 
of families. 

The financial and legal aspects of these 
proposals seemed to most of us to be 
prohibitive, but let it be said to the 
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credit of some of the daring members of 
the real estate board and the bar that, 
by adapting the proposals considerably, 
they made possible the new framework 
of land use and property development 
which we see at every hand in Chicago 
today. They met the problem of assign- 
ing equities to the user-owner and site 
values to the city, and of providing 
mortgages through the limited-dividend 
corporations. They worked out a system 
of joint ownership, leasehold, and man- 
agement. In the course of this develop- 
ment it was necessary, in order to recoup 
the city for these newly created values 
and in order to protect its land remnants, 
to provide for excess condemnation 
powers for the city and for the introduc- 
tion of single-tax features into its tax 
system. The state constitution was com- 
pletely revised to permit these flexible 
legal devices. And both the real estate 
men and the lawyers had to do some 
pretty tall compromising with their 
traditional training to get these results. 


VIII 


The reconstruction of Chicago called 
for a whole series of useful professional 
skills that had never been sufficiently 
exploited for the good of the community. 
Neighborhood business leaders began to 
see the wisdom of providing cooperative 
off-street parking farms and sometimes 
asked the city to step in and take the 
lead. The Lakes-to-Gulf Waterway, re- 
moval of street cars from the downtown 
streets, railroad terminal consolidation, 
management of the unified transporta- 
tion facilities, use of main-line tracks for 
local metropolitan transportation, zone 
rates on the subway and bus network, 
the burying of utility structures, hy- 
draulic street sweeping, smoke abate- 
ment and noise eradication—all these 
programs fascinated our business men 
(even those who feared increasing munic- 


ipalization) and attracted students and 
specialists from the coordinated Eng- 
ineering College of Northwestern Uni- 
versity and the Illinois Institute of 
Technology, formerly Armour and Lewis 
Institutes. The librarians of the city de- 
manded a consolidated library including 
Crerar and Newberry, and in fact the 
new consolidated library was the first 
building to be built on the east side of 
Michigan Boulevard in Grant Park, and 
it was soon followed by the Municipal 
University and later, at Government 
Square in Grant Park, by the City Hall, 
by the Federal Building, then by the 
State House, and finally by a building 
for the branch offices of the Pan Ameri- 
can Union and the new International 
Secretariat. 

Politicians and professors soon joined 
the procession for an improved city. 
Party leaders took seriously the sugges- 
tions for in-service training, career public 
service, and official internes, and civil 
service became smart city politics. Uni- 
versity professors at Northwestern and 
Chicago continued their social studies, 
mixing some modern Aristotelianism with 
researches ranging from racial relations 
to revenue reform. The Teachers’ Union 
produced a fine syllabus on planning 
and one on the teaching of civics that 
pulled no punches about who got what 
out of city politics. The press guilds 
stepped in to help the city publish its 
own Chicago Municipal Record as a 
daily newspaper for 50,000 municipal 
employees, for citizens interested in 
official decisions, and for legal announce- 
ments of the city. The city and the 
schools put on so many radio programs 
that a municipal broadcasting station 
was established. The students of the 
City College were invited to design a 
new seal, and our Indian runner is now 
supplemented by a canoeist, a locomo- 
tive, a lake steamer, a motortruck, and 
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an airplane. We had less luck with our 
contest for a new motto, for the stu- 
dents favored as a substitute for Chi- 
cago’s “I Will,” the motto, “Will I?” 

Our researchers helped to speed up the 
process by a smart use of statistics. I 
remember how shocked Chicago was by 
the pictorial charts showing the decline 
in children and school registration and 
how people began to talk about the need 
for more conservative planning of school 
buildings. After the land use survey in 
the 40’s, the researchers brought home 
to us the haphazard plan of the city by 
showing, through simple calculations, 
that the population of the whole of 
Metropolitan Chicago could be settled 
within the subdivided areas of the City 
of Chicago in single homes and duplexes, 
providing the available land were fully 
and intelligently used. Our fantastic 
zoning ordinance was knocked out by 
statistics showing that if the inner part 
of the city, which was zoned for 16- 
apartment buildings, were fully built 
up, there would be enough space to 
house 1/3 of the population of the coun- 
try. The airplane industry was brought 
to Chicago during the 40’s and 50's, 
largely by hammering away with statis- 
tics about the transport and military ad- 
vantages of the city, and the Lake Front 
Airport was got by smart propaganda, 
statistics, and negotiation. 

We also used history as an instrument 
of planning. By quoting from the Chi- 
cago Plan of 1909, we proved that our 
own ideas in the 40’s were by no means 
radical. In 1909, our Plan Commission, 
one of the first in the country, had said: 


“The people of Chicago have ceased to be 
impressed with rapid growth or the great 
size of the city. What they insist on asking 
now is ‘How are we living?” (p. 32). 


“Chicago has not yet reached the point 
where it will be necessary for the munic- 
ipality to provide at its own expense, as 


does the city of London, for the rehousing of 
poe forced out of congested quarters; 

ut unless the matter shall be taken in hand 
at once, such a course will be required in 
common justice to men and women so de- 
ae by long life in the slums that they 

ave lost all power of caring for themselves” 


(p. 109). 


We pointed out that the 1909 report had 
predicted that the towns and villages 
within the 60-mile radius and the 2-hour 
zone (not the 3o- or the 50-mile zone) 
“would be enveloped and ultimately 
incorporated by the city” (pp. 37, 46-7). 
The report advocated “‘a Joint City and 
County Plan Commission,” something 
we did not get until the 40’s (p. 155). 
We dramatized the history of the Chi- 
cago Plan of 1909, as one of the most 
daring creations of municipal science, as 
the original large city plan of the 2oth 
century, and as evidence that in spite of 
many difficulties it had by the 30’s been 
carried out to an astounding degree. 


IX 


Another technique we used was to 
take a broad and comprehensive ap- 
proach to planning. We argued, with 
plenty of opposition within our own 
ranks, that since the Plan Commission 
was to have no executive or legislative 
power in any case, since its job was 
merely to study, to advise, and to recom- 
mend to the Mayor, the City Council, 
and the people, there was therefore no 
danger in letting the planners and their 
researchers go the whole hog—into all 
phases of city affairs, not merely the 
physical features. We insisted that the 
city was not merely an aggregation of 
buildings and streets, but a social organ- 
ism, including a local government system 
and a sense of community. For that 
reason we insisted that our planners 
should have social vision as well as 
engineering skill. We knew only too 
well that it would be easy for planners 
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to remain respectable by planning trivi- 
alities and facades, leaving untouched 
matters that would affect vested in- 
terests. 

Planning, in this broad sense, was not 
popular in the 40’s. We had to stand the 
jibes of those who confused a planned 
economic system with a planned city. 
Under a planned economy, one of our 
critics wisecracked at the Altgeld Forum 
in February, 1940, all our hairs would be 
numbered, but they would all be gray. 
Another forum participant (the kind 
who made a speech every time he asked 
a question) told the story of the British 
naval cadets who were given control of 
their training ship while the captain 
took his nap. When he awoke and re- 
turned to the bridge, he asked for the 
ship’s position. He was soon handed a 
slip with the nautical figures which he 
examined quizzically. “Gentlemen,” an- 
nounced the captain as he clicked his 
heels together, “take off your hats! We 
are standing in the middle of West- 
minster Abbey.” That, our questioner 
moralized, is what would happen to 
Chicago if it were handed over to you 
young planners at the Altgeld Forum. 
Perhaps he was right; no one ever knew, 
because no one ever gave the young 
bucks a chance to run the show. Plan- 
ning in Chicago was for a long time con- 
trolled by practical bankers, real estate 
men, downtown and neighborhood busi- 
ness men, as well as by a little smattering 
of those who looked for a few moon- 
beams amidst the darkness. 

Another approach we adopted was 
one we called the “lateral pass.” You 
couldn’t have good planning, we argued, 
unless you had good government; and 
you couldn’t have good government un- 
less you streamlined local democracy; 
and the way to streamline local democ- 
racy was to coordinate it and to simplify 
it not only for the sake of achieving 


administrative savings, but for the sake 
of making the city’s government as a 
whole understandable and responsible to 
the people. At that time, even within the 
confines of the old city, there were six 
city governments, not one. There was 
the city corporate, the Park District, 
the School District, the Sanitary Dis- 
trict, the County, the Forest Preserve 
District—each with its separately elected 
or appointed boards, separate tax rates, 
separate legal departments and purchas- 
ing agencies, separate police forces in 
some instances, separate systems of per- 
sonnel and patronage, and, of course, 
separate responsibilities sufficiently re- 
lated to the responsibilities of their sister 
governments, however, to make buck- 
passing in a crisis not only possible but 
a high art in those days. Like Mark 
Twain, we urged the people to put all 
their governmental eggs in one basket, 
but for heaven’s sake to watch the 
basket. For our Chicago governments 
were then spending $450,000,000 a year, 
exceeded only by New York City, New 
York State, and the Federal Govern- 
ment, and no one knew how much 
duplication was involved in this six- 
ring circus. 

When you realize that we then had 
only six governments in the old Chicago, 
but 400 independent governmental au- 
thorities in what was at that time Cook 
County, and 1,600 governments within 
the s50-mile area, you can well imagine 
the administrative confusion in Metro- 
politan Chicago, the administrative in- 
efficiency and the fiscal tangles, the im- 
possibility of planning, and the lack of 
any semblance of municipal democracy 
—the first requisite of which, we know 
today, is simplicity and unity of re- 
sponsibility. 


X 


One of the specific things we made up 
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our minds to knock out along with the 
overlapping governments was the archaic 
ward system. Now the 50 wards in 
Chicago bore no more relationship to the 
administrative needs of the community 
than the 50 aldermen and the 50 sets of 
ward committeemen bore to its real 
political needs. The only official ward 
headquarters of that day was the ward 
yard for the parking of garbage trucks 
and street cleaning equipment, and 
aldermen who dared set up ward offices 
for the service of the people instead of 
merely as a political headquarters were 
looked upon as greenhorns. Ward bound- 
ary lines were deliberately established to 
cut across unified neighborhood areas or 
to gerrymander districts of political 
opponents. It seems incredible today 
that such anachronism could exist in an 
age whose techniques were being mod- 
ernized on all sides. 

The ward was one of the biggest issues 
at the city charter convention in the late 
40’s, and it was beaten because of a 
simple streamlined plan we presented to 
the people of the city. The plan was this: 
Set up 13 towns within the city, con- 
taining about 250,000 people each. Draw 
the town boundaries so as to group, 
around the 13 busiest neighborhood 
centers in the city, the old town areas 
and villages that had been annexed to 
Chicago over the years. Give each town 
a town hall near its center which could 
be a branch office of the City Hall (so 
that people would not have to go down- 
town for a dog license) and which would 
also be the headquarters for the town 
government. The town government was 
to carry on under central city supervi- 
sion and under city minimum standards 
all inspectional and sanitary services, 
off-street parking facilities, non-arterial 
street, alley, and sidewalk maintenance, 
information and complaint services, elec- 
tion administration, and the police 


courts (which together with the town 
meetings met at night so the people 
could really see what justice and democ- 
racy were actually like). Each town 
would elect a well paid alderman for 
four years, subject to recall every year. 
The towns would have their own local 
councils, consisting of delegates from 
each of the neighborhoods. 

When this plan, in modified form, 
went through, the City Council became 
the principal repository of governmental 
authority in the city. But it dealt with 
policies, not with details. It did not ad- 
minister driveway permits; it planned 
for a better city. In fact, the Plan Com- 
mission passed out of the picture entirely 
and the city did not have to go searching 
outside the city hall for a shirt front and 
a brain trust. The first City Council 
under the new plan set up a city plan- 
ning department to report directly to it 
and to the Mayor, a municipal research 
department to do administrative surveys 
as well as research in municipal prob- 
lems, a whole series of advisory commit- 
tees covering every city function and 
including the best experts in labor and 
business and the professions, a Municipal 
University coordinating, to begin with, 
the Chicago Teachers College and the 
new public service training courses, and 
a Municipal Institute to act as liaison 
with the city’s research and planning de- 
partments, the Municipal University, 
the universities and colleges in the Chi- 
cago area, and institutions throughout 
the world working on urbanism and 
metropolitan affairs. 

The Council coordinated the four 
dozen separate departments and com- 
missions of the city, including also the 
old school board and park district and 
the loose-hanging appendages like the 
Municipal Tuberculosis Sanatorium, the 
Election Commission, the Municipal 
Courts, into a dozen departments headed 
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by highly experienced, highly paid di- 
rectors who constituted a city cabinet 
and reported directly to the Mayor and 
his chief of staff, the deputy mayor, who 
was sometimes called the municipal 
manager. The Mayor, like the Council, 
was elected for four years. The political 
battles of this period were no less violent 
than in the 30’s or 40’s. The only differ- 
ence was that the parties fought over all 
issues but one, and that was the fact the 
city was a big business and its adminis- 
trative system, its personnel, its house- 
hold affairs could at no time be dragged 
into the political fight. 


XI 


Without having improved the ma- 
chinery of government within the city, 
we should never have been able to create 
the Metropolitan Chicago of today. One 
reason the suburbs resented us, in addi- 
tion to our tax rate, was our govern- 
mental reputation. It did no good to cry 
one’s self hoarse, as I did, that the city 
was no more corrupt than the suburbs, 
and far more efficient. And it did no 
permanent good to experiment with 
unified county fiscal authorities and re- 
gional revenue commissions, although 
these contributed to the final result. 

What slowly turned the trick was an 
unforeseen set of administrative circum- 
stances. For years the suburbs had been 
buying water from us and using the 
sewerage system of the Chicago Sani- 
tary District. In the 30’s they used our 
police radio- and teletype-services, then 
in the 40’s our research and planning 
services, then our law and purchasing 
services, then our engineering and ac- 
counting services, then our health and 
court services, and later our police and 
fire services. At first we made no charges 
for these services, but then we began en- 
tering into contracts, until we had such a 
network of working agreements that. we 


had annexed the suburbs governmentally 
before we had annexed them terri- 
torially. Some of the suburbs combined 
with each other and with their unin- 
corporated territory, especially after a 
few cases in which the refusal of sub- 
urban fire companies to answer alarms 
outside their borders led to horrible 
disasters that gained nation-wide pub- 
licity. When several suburbs which were 
already being served by the city com- 
bined, it was natural for them to become 
towns alongside the other decentralized 
towns within the old city. 

Only after Metropolitan Chicago be- 
gan to take shape in the 50’s were we 
able to make some dent in the home rule 
problem. When not only the old city 
but also the newer metropolitan area 
complained, then the State of Illinois 
and the State of Indiana began to listen 
to the pleas of Metropolitan Chicago 
for greater administrative and _ fiscal 
freedom. When the Calumet District 
towns began entering into contractual 
relations with Chicago and her suburbs 
and when a new state of Illiana was 
seriously proposed, we began to get a 
hearing. By that time, the regional and 
metropolitan shifts in power had be- 
come so extensive throughout the coun- 
try that the whole question of separate 
statehood, state’s rights, and federalism 
was in the fire, and as we now enter the 
70’s we look forward to that as one of the 
most serious and explosive problems of 
the coming decade. 


XII 


Strange, isn’t it, that in spite of a 
broader municipal outlook, our political 
and economic battles should be going on 
just as violently as ever before in our 
state legislatures, at Washington, and at 
Geneva, too, but that the principal 
tangible advances in social achievement 
and in governmental action during our 
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time should have emerged from that 
abused, neglected, and so-called corrupt 
institution, the City Hall. Isn’t it sig- 
nificant that with all of the bloodshed of 
war and the enthusiasm of peace, our 
least futile dreams have turned out to 
be not those for the world order but 
rather for our reconstructed local com- 
munities, combining some of the ele- 
ments we regarded as sheer fantasy in 
the 30’s: Ralph Borsodi’s plan for semi- 
independent household communities; Le 
Corbusier’s multi-centered settlements 
of mammoth skyscrapers; Norman Bel 
Geddes’ city of concrete highways; Lewis 
Mumford’s idyllic suburbs. It was after 
all in the despised and disregarded city 
that we made planning in society mean 
something, that we realistically com- 
bined decentralization and recentraliza- 
tion, that we programmed, and not only 
planned, that we faced the task of living 
and adjusting while rebuilding and re- 
constructing, that we made the physical 
replanning of the city mean something 
in terms of the basic social trends and 
the drastic civic problems of our times, 
that we actually decided to live ade- 
quatley as neighbors, and to do, not 
merely to dream. 

Aren’t these the main points to make 
in that brochure I am supposed to be 
writing for the Mayor? Why haven’t I 
noted down my thoughts? I glance re- 
gretfully at my still uncut dictaphone 
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cylinder. Outside, the snow has ceased, 
the fog has lifted, and I can see the 
glistening surface of the lake. My eye is 
caught by the blinding floodlights of the 
airdrome. A ship is racing northeast 
down runway 6. It is the London 
Limited, on its first leg for Toronto, then 
Montreal, Shediac, Botwood, Croydon 
Airdrome by tomorrow night—in time 
for the theaters in Piccadilly and 
Leicester Square. The Limited generally 
leaves promptly. It must be midnight. I 
check the time by tuning in on the tele- 
vision clock—12:03. My wife is prob- 
ably still waiting up, at the fire, ready 
to kid me about how much of the 
Mayor’s masterpiece I have written 
tonight. 

The main switchboard is off and, in- 
stead of using my direct wire, I jiggle the 
button on the experimental two-way I 
recently had rigged up, and give my 
house the signal assigned to our wave- 
band. In less than five seconds I get the 
four short peeps and the two longer 
toots back again. She’s awake all right. 
I pull on my high, close-fitting over- 
sandals, get into my helmet and cape, 
wiry and waterproof against my porous 
jumper. I switch off the fluorescent 
lights, slip down the dimly lighted ramp, 
and scrape my way through the snow 
across Government Square to the City 
Hall Subway Station between Wabash 
Avenue and the Boul Mich. 
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Rural Zoning for Missouri? 
By VIRGIL HURLBURT* 





Editorial Note: When this article was 
originally submitted by Mr. Hurlburt 
it seemed to require a counterpart, par- 
ticularly since readers of the Fournal 
would not otherwise know that certain 
discussions on this subject had taken 
place between Mr. Hurlburt and vari- 
ous land economists in Missouri. Con- 
sequently, at our request, Professor 
Conrad H. Hammar of the University 
of Missouri has prepared the succeed- 
ing article to round out the picture by 
presenting the case for techniques other 
than zoning to solve the land use prob- 
lems of the Ozarks. 











HE continued existence of miscon- 
ceptions has automatically prohib- 
ited consideration of rural zoning beyond 
the “discussion” stage in several states. 
Lack of understanding of the meaning of 
the term has been one of the factors ini- 
mical to progress in the adoption of 
“rural zoning” ordinances. Among oth- 
ers, the statement is often made that 
rural zoning is “What Wisconsin is do- 
ing,” and that, therefore, rural zoning is 
not applicable if the conditions else- 
where are not comparable to those in 
Wisconsin. Such misconceptions have 
confused the thinking of many of the in- 
dividuals who are charged with the re- 
sponsibility of extending the domain of 
land programs, and thereby have in- 
fluenced the actions of people in the unit 
of government confronted with the pro- 
priety of adopting an ordinance. In some 
instances, misunderstanding has pre- 
vented enactment of the necessary en- 
abling legislation. 
* Agricultural Economist, Division of Land Econom- 
ics, Bureau of Agricultural Economics. 
1“Forest Restoration in Missouri,’ University of 


Missouri Agricultural Experiment Station, Bulletin 392, 
pp. 19-20 (November, 1937). Although Minnesota did 


One need not maintain that “to un- 
derstand rural zoning is to believe in it” 
(to rephrase the maxim on the single 
tax), for it does not follow that rural zon- 
ing will necessarily be applied wherever 
it is understood. However, the conclu- 
sion as to the applicability of zoning in a 
particular area will depend to an impor- 
tant degree upon a clear understanding 
of the procedure and of what it involves. 
Few will deny rural zoning a place in the 
list of land-use-adjustment procedures, 
but many are inclined to the conviction 
that it is applicable only “somewhere 
else.” 


Definition of Principles and Terms 

The agricultural economics literature 
of any one of several states might be 
used to demonstrate the need for further 
refinement of concepts and definition of 
principles. For the purposes of the pres- 
ent discussion, however, Missouri will be 
used as an example. In this manner the 
points raised can be given specific roots, 
and at the same time the reader may real- 
ize their wider implications. 

“Other states, notably Minnesota and 
Wisconsin, have in recent years resorted to 
zoning in order to concentrate settlement 
and reduce the need for and cost of public 
services in cutover areas not dissimilar to the 
Ozark highland counties. Because of the 
highly intermingled agricultural and forest 
soils in the Ozarks, formal zoning may be less 
desirable as a means of controlling settle- 
ment than in Minnesota and Wisconsin. 
A more feasible method of accomplishing 
somewhat the same objective is to block up 
lands suited to forestry only, into strong 
forest ownership and thus to bar settlement 
to agriculture.” 


not actually obtain its rural zoning enabling legislation 

until 1939 (see William F. Musbach and Melville C. 

Williams, “Rural Zoning in Minnesota,” 16 Yournal of 
(Footnote 1 continued on page 152) 
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The statement that zoning may be less 
applicable in Missouri because soi/ con- 
ditions are different illustrates the type 
of reaction referred to earlier as the 
“somewhere else.” Many Wisconsin 
counties have adopted rural zoning or- 
dinances. That statement is quite dif- 
ferent from saying that rural zoning is 
“what Wisconsin is doing.” Definition 
by example is objectionable only when 
fundamental principles are not fully con- 
sidered. “What Wisconsin is doing” may 
be correctly called “rural zoning” for 
Wisconsin, but Missouri is not in the 
least compelled to follow the Wisconsin 
procedure in order to have a rural zoning 
program. The northern Wisconsin ordi- 
nances have been fitted to northern Wis- 
consin conditions. In brief, the type of 
districts created there characterize the 
zoning which Wisconsin has done. The 
program to be developed in any other 
state must likewise be fitted to specific 
areas and the problems of those areas. 

The character and content of a rural 
zoning ordinance, the number and kind 
of districts to be created, and the nature 
of the use regulations are all dependent 
upon the specific problems of the partic- 
ular unit of government and upon the 
scope of the enabling legislation. The 
developments elsewhere need to con- 
sider Wisconsin experience mainly to 
profit by Wisconsin’s mistakes and to 
understand what principles are involved 
in the Wisconsin program. 

The most quoted definition states that 
zoning is the “creation by law of districts 
in which regulations, differing in differ- 
ent districts, prohibit injurious or un- 
suitable structures and uses of structures 
and land.’* The meaning is the same, 
whether for urban or for rural areas. 


(Footnote 1 continued from page 151) 
Land & Public Utility Economics 105-10 (February, 
1940)), the use of such procedures had long been im- 
plicit in its land policy—at least since the publication in 


Three basic principles are involved: (1) 
districts are created; (2) regulations are 
adopted, by districts; and (3) the action 
carries the force of law through the func- 
tioning of a unit of local government. 
Recognition of these principles is ab- 
solutely essential to an understanding of 
what zoning involves. The elavoration 
which follows will also serve as the basis 
for discussing other prevalent miscon- 
ceptions. 

Rural zoning is a method of extending 
public control over the use of privately 
owned land. The difference between pub- 
lic and private ownership status should 
be noted. The township, county, or city 
may adopt an ordinance to protect its 
public lands and buildings from en- 
croachment, but does not thereby zone 
to regulate the use of its land per se. The 
people of a municipality, acting either in 
democratic or representative capacity, 
adopt regulations which apply to their 
own properties. Lands in public owner- 
ship are administered by other devices. 
The county might impose use regula- 
tions upon lands held by the township or 
the school district through joint activity 
with that administrative unit of govern- 
ment, if the enabling legislation and oth- 
er statutes so provide, but no arbitrary 
regulations are applicable to lands 
owned by a higher or a lower unit of gov- 
ernment. State lands within the coun- 
ty’s boundaries are under the control of 
the state. In such case, conformity of use 
is usually obtained by agreement be- 
tween the administrators of the various 
departments in the units of government 
concerned. 

The legal basis of zoning rests in the 
police power—that broad category 
through which government legislates in 


1935 of Jesness and Nowell’s 4 Program for Land Use in 
Northern Minnesota: A Type Study. 

2 Edward M. Bassett, Zoning (New York: National 
Municipal League, 1932), p. 20. 
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the interest of health, safety, and general 
welfare. Precedent and court decisions 
have now increased the scope of these 
terms to include morals, convenience, 
order, and prosperity. The legal basis 
ties into the discussion another element 
which is fundamental to the develop- 
ment of a zoning program. The police 
power rests with the state. Unless spe- 
cific provision in the state constitution 
governs the use of that power by a lower 
unit of government, the city, township, 
or county can zone only by delegated 
authority. The enabling legislation de- 
termines the possible scope of the indi- 
vidual ordinance and specifies the 
municipalities which may zone. Even as 
it is not necessary that all ordinances 
adopted under the legislation of one 
state be the same, so the enabling legis- 
lation may vary as to form and content 
between states. The county planning 
and enabling act for Missouri* applies 
only to counties having a population of 
not less than 200,000 nor more than 
400,000. Additional legislation or revi- 
sion of present statutes will be necessary 
before other counties can adopt ordi- 
nances. In such revision, the objective 
would be to obtain a legal procedure or 
to create an institution through which 
land problems may be solved, and not 
alone to remove faults of present zoning 
legislation. 

Not even its most ardent supporters 
contend that rural zoning is a land pro- 
gram complete in itself or that other 
types of land programs are unnecessary 
if a zoning ordinance is adopted. Nor is it 
a weakness or a fault of the procedure 
that it is not a panacea. In the summary 
sessions of the national zoning confer- 
ence held at Chicago in December, 1937, 
zoning was designated as “one tool in a 
kit of social instruments.” The effective- 


5 Missouri, New Laws 1939, pp. 250-7, approved 
June 5, 1939. 
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ness of a zoning program will depend in 
large measure upon the nature of com- 
plementary and supplementary pro- 
grams. 

The choice of rural zoning as a social 
instrument of implementation depends 
upon the objectives desired in a particu- 
lar set of circumstances and in the light 
of the problems of a given situation. It is 
impossible to give a broad and inclusive 
“yes or no” answer to the question of 
whether or not zoning is applicable in 
Missouri. There are rural areas in which 
the application of the principles of rural 
zoning could accomplish desirable re- 
sults. On the other hand, there are also 
problems which could be better handled 
through use of other procedures. The 
main consideration is that the solution of 
problems is more important than is the 
choice of a particular means to alleviate 
them, and in this respect a zoning ordi- 
nance offers a means to make other pro- 
grams more effective. 

Implicit in the foregoing, and likewise 
in the following discussion, is a planning 
concept. Zoning must be based upon 
sound land planning. For the purposes 
involved herein, land planning may be 
defined as a “process of intelligent ad- 
justment of the uses of land to the grad- 
ually changing concept of social well- 
being.’’* Fundamentally, it matters not 
whether adjustments follow changes 
rapidly or slowly. The important factor 
is that the land problems be carefully 
analyzed and, further, that the zoning 
ordinance be dedicated to making the 
land plan effective. Planning is not 
static. It is a continuous process, and a 
zoning ordinance, once adopted, is sub- 
ject to change through amendment and 
is therefore dynamic. 

Zoning attempts to establish a pattern 
of land utilization in conformity to the 


4L. C. Gray, “Land Planning,” Public Policy Pam- 
phlet No. 19 (February, 1936), p. 5. 
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adaptability of resources to particular 
uses. Zoning is a tool for implementing 
balance between population and re- 
sources; it is a method of guiding popula- 
tion distribution and redistribution, as 
well as a method of extending public 
control over the use of land. Each of 
these and previous statements could be 
expanded. The intent here is only to in- 
sure that the reader have an apprecia- 
tion for the meaning of the term “rural 
zoning.” The acceptance of a definition 
and the recognition of principles alone 
will assist materially in overcoming mis- 
conceptions. 


The “Positive” versus “Negative” Conflict 


Objection is often voiced to the type 
of attack which zoning institutes. The 
more specific the problem, the stronger 
the objection. By way of example, the 
following is quoted as a characterization 
of zoning: 

“No mere negative policy, such for instance 
as is involved in zoning alone, can be of much 
value in Reynolds County. There is no need 
to control settlement where people are al- 
ready moving out of the poorest areas as 
rapidly as they can, their adaptability to 
other environments considered.””® 
The point that control of settlement or 
population movement is unessential in 
areas of declining population density is 
refuted adequately in other Missouri 
publications and need not be stressed 
here. Whether zoning is negative or posi- 
tive, however, is not a vital issue. Rural 
zoning is designated by many critics as a 
“negative” approach because prohibi- 
tions are placed upon future activities, 
because some ordinances may read that 
“no land shall be used for... ,” and be- 
cause use regulations are not usually re- 
troactive. Some say that zoning locks 
the barn after the horse has been stolen. 
5C, H. Hammar, “A Comprehensive Program for 


Land Use Adjustment in Reynolds County,” Univer- 
sity of Missouri (mimeographed). 


Other programs likewise attack prob- 
lems after those problems arise. The 
public domain was removed from home- 
stead entry by Presidential proclama- 
tion in 1935, long after realization of the 
fact that too many acres of grazing land 
had already been plowed. 

If zoning is castigated as “‘negative” 
solely because of the psychological effect 
of a “thou shalt not,” the criticism is 
quite different, but none the more im- 
portant as a criterion of programs. One 
can agree that the psychological effect of 
a “thou shalt not” creates individual 
resentments. A “thou shalt” stated as a 
desirable alternative is more I!kely to 
meet with public approval. No doubt 
this is part of the basis of Dr. Hammar’s 
belief that forest conservation districts, 
rather than zoning districts, are applica- 
ble to the Ozark Highland problems. De- 
spite psychological objection, however, 
certain prohibitions cannot be avoided. 
The extent of objection will also bear in- 
vestigation. Granted the proper program 
of education, a “thou shalt not” might 
create no more resentment than a “thou 
shalt” or even a ‘“‘you may.” 

It is not a matter of interpretation to 
include within the scope of a zoning pro- 
gram the steps which are essential to 
elimination of non-conforming uses. In 
fact, many ordinances include specific 
provisions for the elimination of non- 
conforming uses. Likewise, many coun- 
ties have followed practices outside the 
wording but in harmony with the mean- 
ing and intent of the particular ordi- 
nance as a matter of administrative pol- 
icy, to make the ordinance more effec- 
tive. Here again, the fault of definition 
by example is illustrated. The impor- 
tance of preventing future settlement of 
poor lands has been overemphasized in 
comparison with the phases of the pro- 
gram which deal with elimination of 
non-conforming uses. 
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If zoning is characterized as a negative 
approach, wherein lies the difference be- 
tween it and other land programs? Pub- 
lic purchase is sometimes pointed to as a 
positive program, but there are some 
practical difficulties in the use of pur- 
chase as a land use program. Except for 
particular uses, governments cannot 
condemn lands and force sale if the own- 
er refuses sale opportunity. The Federal 
Government can condemn lands for mil- 
itary purposes, among others, but can 
either the Federal or the state govern- 
ment force sale when the objective is a 
public forest? The municipality can con- 
demn lands necessary for protection of a 
water supply, but can it condemn them 
for a municipal forest? Of course, the 
state is everlasting, so to speak, and the 
individual’s title claim is retained for a 
“three score and ten,” but nevertheless, 
for those lands for which owners refuse 
the pegged-limit-offers of retirement 
programs, public purchase as of today is 
positive in intent only. 

Any public program can be designated 
as negative or positive, depending upon 
one’s point of view, but such designation 
does not provide a constructive basis for 
comparing programs. Little attention 
would have been devoted to the contro- 
versy here but for the danger that rural 
zoning may be casually dismissed be- 
cause of that argument alone. 


Relation to Land-Management 
Practices 


Rural zoning is not a substitute for 
land-management practices. Specific 
land-management-practice controls are 
obtainable through soil-conservation- 
district procedures, or might be imple- 
mented through Dr. Hammar’s proposed 
forest-conservation districts. Zoning and 
soil-conservation districts or zoning and 


6 C.H. Hammar and G. T. Barton, “The Farmer and 
the Cost of Local Rural Government in Missouri,” 
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forest-conservation districts are compat- 
ible. Zoning defines policy; the others 
adopt practices. Policy can be decided 
and adopted without formal zoning, but 
such declaration is too often without 
power and therefore soon becomes im- 
potent. 

Lest the reader draw the conclusion 
that the writer has been attempting to 
present zoning as a cure-all, it will be 
well to reiterate that zoning means (1) 
districting and (2) use regulation by dis- 
tricts. The objectives toward which the 
particular ordinance is pointed, the 
problems and circumstances of the spe- 
cific area, the enabling legislation, and 
the will of the people of the area con- 
cerned implement the ordinance. The 
accompanying phases and aspects of 
other programs are determined by nu- 
merous factors, chief among which may 
be the character and detail of the plan 
upon which the ordinance is based. 

A third Missouri publication reads in 
part, as follows: 

“Quite as surely also there is need for the 
direction of migration, particularly for pro- 
viding a means of discouraging migration 
into poverty-stricken areas and encouraging 
movement out of such areas. A convincing 
revival of urban prosperity and the opening 
up of industrial opportunities would provide 
encouragement of this latter sort without 
any formal effort on the part of govern- 
mental agencies but would not remove the 
prospect of an adverse migration in succeed- 
ing periods of depression. The best means of 
preventing such diverse migration is to move 
the poor lands of the Ozarks into much more 
firm ownership patterns than at present. 
This can be accomplished by moving into 

ublic ownership the great bulk of the poor 
ands in the Ozark counties. People move 
into the Ozarks largely because they can buy 
pees lands in that region very cheaply or 

ecause they can for a period squat upon 
them without the formality of either buying 
them or paying rent. Firmer ownership pat- 
terns would discourage such migration.’”® 


University of Missouri Agricultural Experiment Sta- 
tion, Bulletin 385, p. 90. 
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The writer agrees with the statement 
of necessity for direction of migration, 
but chooses to disagree with the empha- 
sis of the suggested remedy. Might it not 
be possible that the ownership pattern 
would be favorably influenced by sound 
administration of proper zoning? Cer- 
tainly there can be no argument that 
zoning provides a means of directing mi- 
gration. 

A question may well be raised as to 
whether the real problem in the Ozark 
highlands is that of ownership or that of 
settlement pattern and type of use. It is 
true that type of use may be changed 
through blocking of ownership, but the 
objective in the above quotation, as well 
as in the bulletin quoted earlier, is to 
control agricultural settlement. That the 
highly intermingled agricultural and for- 
est soils will add complications to 
procedure and will necessitate quite a 
different pattern of districts than is the 
case in Wisconsin is non-debatable; but 
this is not to say that rural zoning would 
be any less desirable in Missouri. The es- 
sence of the quoted statements is that 
the “Wisconsin procedure” may not ap- 
ply—to which the writer will agree. The 
alternative which is suggested, however, 
seems no more applicable, particularly 
when the comparable features of the two 
programs are analyzed. 

If the objective to “block up lands 
suited to forestry, into strong forest 
ownership” is attempted, the procedure 
of area determination will not vary from 
that involved in the delimitation of dis- 
tricts in zoning. If the areas from which 
population should be excluded by the de- 
velopment of “firmer ownership pat- 
terns” can be delimited, it would be pos- 
sible likewise to delimit use districts in a 
zoning ordinance. The problem is use, 
not ownership, despite the implications 
which a complicated ownership pattern 
may carry, and despite the fact that cer- 


tain of the roots of the use problem may 
be traced to the nature of the ownership 
pattern. 

The variability of soils would be just 
as great a barrier to blocking of owner- 
ship as to delimitation of districts. Both 
the blocking procedure and zoning re- 
quire a program of education. Neither 
can be put into effect by mandatory leg- 
islation. Furthermore, the individuals 
who decided to retain ownership of small 
tracts within the “‘blocked”’ area would 
constitute a menace to the blocking and 
the purpose thereof. Comparably, the 
presence of non-conforming uses is a 
menace in zoning. Nor can the fact be 
overlooked that both blocking and zon- 
ing involve public control of use. These 
instances of comparable features in al- 
ternative programs must be recognized, 
and if one program be criticized for a 
particular feature, that feature must be 
absent or at least of essentially different 
nature in the recommended alternative. 


Tests of Applicability 


Aside from the previous generaliza- 
tions, several specific tests will deter- 
mine whether or not zoning is applicable 
to Missouri conditions. For example, in 
the “‘twilight zone” which lies between 
the open country and the urban munici- 
pality the problems are quite different 
from those of the Ozark highlands. The 
term “rurban” has been coined for this 
country-city fringe. Here the interest is 
conglomerate—population distribution, 
type of occupancy, type of use—and 
might even extend to the detail of capi- 
tal investment and architectural design. 
The area is within the sphere of influence 
but outside the realm of city control. 

The hinterlands of St. Louis, Kansas 
City, Jefferson City, St. Joseph, Spring- 
field, not to exclude Columbia, are grow- 
ing. Are the patterns of use which have 
developed and are continuing to develop 
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satisfactory? Is the owner of the subur- 
ban home pleased to see the adjoining 
property taken up by an automobile 
junk yard? Are additional structures be- 
ing placed on the flood plains so that 
larger public expenditures are demanded 
for flood control? Has there been any 
concerted attempt to segregate the com- 
mercial, industrial, and residential, as 
contrasted with agricultural, recrea- 
tional, and forestry uses? If control 
through zoning is not undertaken, what 
public problems will develop? Ultimate- 
ly, rurban sub-developments without 
some form of public control become ho- 
mogeneous only in their heterogeneity. 

The problem of controlling rural land 
subdivision may, in certain respects, be 
but an aspect of the larger problem 
noted above. In general, subdivisions 
are likely to develop in close proximity 
to a large city. Occasionally they fall 
outside the city-country fringe. In the 
absence of specific subdivision-control 
legislation, the zoning ordinance can es- 
tablish procedure for control. The at- 
tack can be through lot-size specification 
and population-density regulation. As in 
in the above instance, however, the 
problem and its expression are domi- 
nantly urban. 

As yet, few good agricultural counties 
have adopted rural zoning ordinances. 
Several southern Wisconsin counties 
have done so within the last two years 
and it is likely that others will follow 
suit when public opinion demands the 
action. Simply because the so-called 
“problem” counties have led the field 
does not prove that the better counties 
do not need to zone. Parenthetically, 
public action nearly always arises only 
after solicitation for such activity. The 
better Missouri counties also have an in- 
terest in the development of policy 
which can be a basis for guidance in ex- 
penditures of school and road funds. Rec- 
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reational centers can be protected from 
undesirable encroachments. Control of 
access and egress to public highways is 
quite an unexplored field. Nor can it be 
overlooked that the good farming com- 
munity is much closer to the city than 
was the case before the advent of the 
automobile, and the countryside may 
need protection from encroachment, 
even as does the residential area in Jop- 
lin. 

Land policy during the past Io years 
has been increasingly concerned with the 
“lower third.” Public finance problems 
in the less productive land areas have 
been more pressing than those in the 
richer communities. Since the problems 
of such counties have been more press- 
ing, attention has tended to be concen- 
trated upon them. Missouri does not 
differ from other states in this respect. 
There is no doubt that public finance 
problems are greater in some of the poor- 
er land areas but, again, their expression 
does not deny the existence of need for 
the development of sound land programs 
in the better counties. 

The applicability of zoning in the par- 
ticular county, whether good or poor, is 
a subject for specific investigation. What 
are the problems, what are the patterns 
of use and occupancy, and what adjust- 
ments are needed? When those questions 
are answered, then only can answer be 
given to the question of the propriety of 
rural zoning in that particular area. 
Whatever the area, one further funda- 
mental difference between the adapta- 
tion in Missouri and “‘what has happened 
in Wisconsin” is worthy of investiga- 
tion. The northern Wisconsin ordinances 
were instituted primarily because of 
public finance difficulties. A significant 
portion of the attention devoted to rural 
zoning has emphasized the importance of 
savings in the costs of schools and roads. 
The tendency has been to look for the 
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possibility of savings in cost of govern- 
mental services wherever rural zoning is 
under consideration, and if no significant 
savings appear to be possible the conclu- 
sion may be drawn that zoning does not 
fit. Such argument is but another illus- 
tration of the necessity for refinement of 
concepts. Zoning procedures can vary 
between states. The desirability of use 
control need not necessarily hinge upon 
the possibility of savings in governmen- 
tal expenditures; safety in travel on the 
highways is a reasonable justification for 
public control. What if the probable sav- 
ings through zoning benefit other than 
the local unit of government? Social con- 
sciousness has not yet proceeded to the 
point that many people will support a 
measure which may save the “‘state’s” 
money. Possibility of savings in county 
expenditures can arouse the local popu- 
lace, but $50,000 of state money is some- 


THE JOURNAL OF LAND & PUBLIC UTILITY ECONOMICS 


thing for “someone else” to worry about 
if it can be had through state aids. 


Summary 


In summary, the raison d’étre for rural 
zoning may vary from state to state just 
as the terms of the enabling act may 
vary from state to state, and as the pro- 
cedures for determining districts and the 
ordinance provisions may vary among 
states and among areas within a state. 
The basic conceptsand principles remain 
constant. A full understanding of them 
may lead even more to variation in pro- 
cedures and specifications than to uni- 
formity. Recognition of these considera- 
tions together with the elimination of 
certain purely psychological inhibitions 
caused by certain words and by the all- 
or-none philosophy will do much for the 
development of a more mature attack on 
our land problems. 





Regulation or Development 
for the Missouri Ozarks 
By CONRAD H. HAMMAR* 


© Benepe of us who labor with prob- 
lems of land use adjustment in Mis- 
souri have long been confronted with the 
problem of whether our program of work 
was properly balanced in its regulatory 
as contrasted with its developmental 
phases or aspects. Mr. Hurlburt’s paper 
forces us again to take stock of that mat- 
ter. 

Zoning and other phases of regulation 
must be provided some place in a well 
balanced program and rural zoning 
though still unused in Missouri may 
have been too long neglected. In fact, in 
a study now in progress the applicability 
of zoning as a means of directing recrea- 
tional developments in the Lake of the 
Ozarks area into more orderly channels 
is being given careful consideration. In 
the main, however, the prospects appear 
to be that Missouri’s program will con- 
tinue to be disappointing to those who 
wish to make land regulation a major 
part of their work. In general, such ad- 
vance judgment appears as a sensible se- 
lection of alternatives because Missouri 
needs development so much more than 
it needs regulation and because, also, a 
program of development carries with it 
so much of the needed regulation. 


* Professor of Agricultural Economics, University of 
Missouri. 

Mr. R. J. Silkett, State BAE Representative for Mis- 
souri, read this paper in manuscript form and made 
numerous suggestions for its improvement. Mr. J. E. 
Crosby, Extension Economist of the Missouri College of 
Agriculture and Mr. A. H. Mussman, Assistant State 
BAE Representative for Missouri, also examined the 
paper and contributed to any merit it may have. 

See Editorial Note, attached to the preceding article 
by Mr. Hurlburt. 

1 The discussion of rural zoning for Missouri is con- 
fined in this paper strictly to its applicability to the 


Some Difficulties Confronting a 
Zoning Program in the 
Missouri Ozarks' 


There are other reasons for such judg- 
ment, however, and to begin with cer- 
tain difficulties in applying zoning in the 
Ozarks may be pertinent. One of the 
initial difficulties lies with the configura- 
tion of the land. The Ozarks are, in gen- 
eral, a thoroughly dissected uplift with 
narrow valleys and narrow ridges in al- 
ternating succession. The valleys are rel- 
atively good agricultural land. The 
ridges and such plateau areas as occur 
are not. 

Such a pattern of land configuration 
and the associated highly intermingled 
system of land use does not preclude 
zoning. It does make the boundary lines 
between the various use zones excessive- 
ly irregular and long and would therefore 
magnify and complicate problems of en- 
forcement of zoning ordinances. Zone 
boundaries are more easily established 
and preserved in such states as Minne- 
sota and Wisconsin where they separate 
large, contiguous, and rounded areas of 
poor land suited only to forestry and 
recreation from similar areas of better 
land the uses of which are unrestricted. 
Ozark region and does not refer to the remainder of the 
state. The Ozark highland, although dissimilar, is the 
part of Missouri most effectively contrasted to northern 
Wisconsin where most zoning ordinances in that state 
have been enacted. Furthermore, rural zoning has at- 
tained its greatest distinction as an instrument of land 
use policy in cut-over areas and its use in other types of 
areas is still young and relatively untried. It is possible, 
as Mr. Hurlburt occasionally implies, that rural zoning 
may prove more widely useful than has so far been re- 
alized and with his suggested applications of zoning to 


other than cut-over areas in Missouri I have no fault to 
find. 
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The Regulation of Grazing 
and Burning 

In much the same connection another 
difficulty arises—namely, that of arous- 
ing any enthusiasm in the Ozarks for ru- 
ral zoning. Land ownerships in this re- 
gion commonly cross the major land 
class lines. In the rougher parts of the 
region, particularly, farmers use the val- 
leys for feed production and the hills for 
pasture. In plateau areas the level land 
is used for feed production and the flank- 
ing brakes are used for pasture. Often 
also, pasture ownerships and uses reach 
deeply into the hill area that would need 
to be placed in restricted use classes if 
zoning ordinances were enacted. 

These ordinances, if they were to be of 
much value, would need to exclude graz- 
ing from certain areas which need to be 
restored to forests. Grazing and forestry 
are antagonistic to a high degree and any 
zoning ordinance that did not exclude 
grazing in the restricted (designated-for- 
forestry-and-recreation) areas would fail 
of its major purpose. Grazing, further- 
more, underlies the annual spring burn- 
ing and such burning is most destructive 
to tree reproduction. 

But would zoning help much in the 
control of grazing and burning? For- 
esters have had difficulty in controlling 
the deliberate setting of fires even in the 
established National Forest areas of the 
region. Attempting to exclude grazing 
and to control burning by mere zoning 
ordinances would almost certainly have 
small chance of success. Furthermore, 
there would be little chance that any 
proposed ordinance which threatened 
the continuance of grazing could gain 
popular approval in the Ozarks because 
so many Ozark farmers are dependent 
upon such grazing use of land for a sig- 
nificant part of their income. 


2 The Clarksville stony and gravelly loams, Tilsit 
loam, and Lebanon silt loam. 
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Zoning and Farm Income 


Zoning in Wisconsin does not appar- 
ently threaten the incomes of the al- 
ready established users of the land. In 
the Missouri Ozarks the situation is 
quite different. Nearly all farmers in 
prospective restricted or unrestricted 
zones would, in any program that tack- 
led courageously the matter of excluding 
grazing and burning from areas which 
are best suited for trees, find their in- 
comes affected. Over a large area of the 
Ozarks grazing is still upon a so-called 
“free range” basis. Farmers are accus- 
tomed by long usage to piecing out their 
slender incomes by using such range at 
will for grazing. As long as they graze it, 
they must apparently burn it, because 
that is the most practical means of con- 
trolling sprout growth. 


Zoning and Control of Settlement 


Zoning might still be called upon to 
control settlement, even if it was judged 
a poor technique to use in the control of 
grazing and burning. In fact, the great 
use of zoning seems to be in settlement 
control. Could much be accomplished by 
the use of zoning for settlement control 
in the Ozarks? Two features of Ozark 
settlement need to be evaluated in a con- 
sidered reply to that question. 

In the first place, the population of the 
majority of Missouri Ozark counties de- 
clined between IgIo and 1930 and there 
is, apparently, a fairly rapid emigration 
of younger people from the Ozarks dur- 
ing periods of normal urban prosperity. 
Despite high fertility ratios the school 
child enumeration upon four major 
Ozark soils? declined more from 1912 to 
1930 than was true upon the much bet- 
ter soil types of northern Missouri (Fig- 
ure I). Population adjustments are 
therefore in progress and zoning could 
perhaps do little to hasten them. 
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FIGURE T 
SCHOOL CHILD ENUMERATION DATA FOR NORTHERN MISSOURI (€xcer- 
LENT SOILS) AND OZARK UPLAND (POOR SOILS), 1912 -1936* 


1912 14 16 18 20 22 24 26 28 30 32 34 36 38 











* There was a much greater decline in enumerated school children 
upon the more infertile soils and rough terrain of the Ozarks for 
1912 to 1930 than upon fertile soils of northern Missouri. During the 
depression, however, enumerated school children increased greatly 
in the Ozark areas, whereas the decline has been virtually continuous 
a = better northern soils. Data furnished by Mr. E. Dawson 

oodbury. 


In the second place, however, these 
school child enumeration data indicate 
an increase in Ozark populations during 
depression years and raise the question 
as to whether zoning might not be used 
to reduce this depression immigration. 
Perhaps the answer to this question is 
the crux of the problem of whether or 
not rural zoning should become a major 
land use adjustment instrument in Mis- 
souri. 

There seems to be no question but 
that rural zoning ordinances (assuming 
the proper preliminaries successfully 
over) would in a measure check such de- 
pression immigration and that, there- 
fore, the only questions to be considered 
are two: (1) how effective a bar to such 
immigration would such ordinances be; 
and (2) how much would be accom- 
plished, assuming they constituted a rea- 
sonably effective prohibition? 

Between 1929 and 1935 the rural pop- 
ulation of the Ozark counties apparently 
increased materially as indicated by the 
data on school child enumeration in Fig- 


* Zoning would, however, have put an effective stop 
to the disgraceful efforts of certain groups and individu- 
als (one at least of them a high officer in one of the 
State’s great cities) from advertising the Ozarks as a 
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ure I. In some Ozark counties the num- 
bers of farms increased between 1929 
and 1936 and in others they did not. On 
the whole the proportionate increase in 
the number of farms was much less than 
the proportionate increase in population. 
To analyze the probable effect of zoning 
in the matter it is necessary to know why 
the population and the number of farms 
increased. The increases occurred pri- 
marily for three reasons. (1) The region 
is one of high fertility ratios and perhaps 
the greatest single reason for the increase 
was that so many young people on reach- 
ing the migrating age found themselves 
constrained to remain at home because 
of the poor chances of finding employ- 
ment in the cities. (2) The Ozark region 
had sent so many people to cities and 
other areas during preceding years that 
much of the increase must have been ac- 
counted for by the return home of many 
of these earlier emigrants. (3) A part, 
however, of the increase was undoubted- 
ly made up of strangers to the area who 
came there in the hope of finding cheap 
land and a place to weather the depres- 
sion on a minimum cost basis. Zoning in 
advance of the depression would have af- 
fected the first group virtually not at all, 
the second group only moderately, and 
the third group only as they attempted 
to settle in the restricted areas.’ Some 
net accomplishment there might have 
been in keeping people from settling on 
land not at all adapted to farming but 
the accomplishment would have been 
small. 

Socially, however, there would surely 
have been little or no net gain since, had 
these people not returned or come to the 
Ozarks, they would have had to support 
themselves or seek relief elsewhere. Only 


fine agricultural section and attempting to colonize 
parts of the area with people who knew no better than 
to believe them. These colonizing efforts were not 
widely successful. 
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to the extent that they could have found 
superior alternatives elsewhere or to the 
extent that relief could have been pro- 
vided more cheaply in the locations from 
which they came would there have been 
any social net gain. There is, of course, 
the third possibility that the Ozarks pro- 
vided a more satisfactory alternative 
and a cheaper place of maintenance than 
they could have found elsewhere. 

Furthermore, had zoning ordinances 
been in effect, a serious strain on en- 
forcement would have resulted during 
the depression period. A good share of 
the pressure to settle in restricted zones 
would have come from returning rela- 
tives of families living in the area on the 
one hand and younger residents arriving 
at their majority during the depression 
and seeking homes of their own. It is 
somewhat difficult to believe that zoning 
ordinances and officials could have with- 
stood the pressure to accommodate such 
people had they wished to settle in re- 
stricted areas. It is, on the whole, some- 
what doubtful therefore that zoning 
could have accomplished much for set- 
tlement control even during the severe 
depression of the thirties. 


Zoning and Costs of Government 


Zoning advocates frequently cite the 
savings to local government that result 
when, by means of zoning ordinances, 
isolated settlement is prevented. The 
costs referred to are those for schools and 
roads and instances of genuine potential 
savings in these are sometimes given. 
Would there be appreciable savings of 
this kind to be obtained by a similar pro- 
gram for the Missouri Ozarks? 

Only when there are still large areas of 
unsettled land without established pub- 
lic facilities is there much opportunity 
for such governmental savings. Since the 
Ozark settlement pattern is old and no 
longer expanding and schools and roads 


have already been long established, no 
large savings of this kind are to be ex- 
pected from a zoning program. Even in 
Reynolds County (one of the most rug- 
ged in the Ozarks) a new settler would 
find it difficult to find a very isolated lo- 
cation. Roads and settlements concen- 
trate along the valleys in much of the 
Ozarks and settlement may, therefore, 
already be said to be reasonably com- 
pact. Some further concentration of set- 
tlement, given a pattern of land use em- 
phasizing forestry, would be desirable, 
but opportunities to prevent isolated set- 
tlement by zoning ordinances are virtu- 
ally non-existent. 

Undoubtedly some existing settlement 
is uneconomic and something might be 
gained in the control of costs of govern- 
ment in the next and future depressions 
by zoning ordinances established now. 
That people already on the land would 
enact zoning ordinances now to prevent 
their return to the land in some future 
depression is, however, so unlikely that 
it deserves little serious consideration. 


Zoning versus Development 


The above discussion has indicated: 
(1) that zoning would accomplish less in 
the Missouri Ozarks than in northern 
Wisconsin; (2) that there is likely to be 
little popular demand for zoning, and 
why; and (3) that it might be difficult 
indeed to get zoning ordinances adopted 
in the Ozarks. These are important con- 
siderations but, as Mr. Hurlburt insists, 
zoning can be adapted to local conditions 
and requirements and doubtless some- 
thing might be accomplished, particular- 
ly during the next severe industrial de- 
pression, if a zoning program for the re- 
gion were to be pushed to a successful 
conclusion. The accomplishments would 
be small but might be worth while unless 
much more satisfactory alternative pro- 
grams were available. 
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Mr. Hurlburt admits at many points 
in his paper that “Zoning is not an ad- 
justment program complete in itself.” 
Indeed, he states that “The effectiveness 
of a zoning program will depend upon 
the nature of the complementary and 
supplementary programs.’* With such 
statements I am most heartily in accord. 
One might question whether the impres- 
sion is sometimes not given that success- 
ful zoning is the sine qua non of success- 
ful adjustment. In Wisconsin, certainly, 
zoning appears often to have been put 
forward as overshadowing all other pro- 
grams (for the northern sections of the 
state), to a degree and in a manner that 
may be somewhat unwarranted by its fi- 
nal accomplishments. It is pertinent also 
to ask why Mr. Hurlburt has not raised 
the question whether zoning is necessary 
at all for the success of the ““complemen- 
tary and supplementary programs” to 
which he refers. If it is not, the program 
in Wisconsin may be poorly proportioned 
and dictated by the desire to do some- 
thing rather than by the resolve to drive 
directly to primary objectives. 

What are the great things that must 
be accomplished to restore resources to 
productiveness, eliminate tax delinquen- 
cy as a serious problem, and restore the 
fiscal health of the local governments in 
northern Wisconsin and the Missouri 
Ozarks? The answer is, of course, simple. 
The primary need is to restore forests in 
both areas. A secondary objective also 
common to both areas is the improve- 
ment of recreation and, in the Ozarks, 
there is a third matter of the need for the 
development of grazing areas. 

Zoning, as Mr. Hurlburt states, “rests 
in the police power.” Its major purpose 
is prohibitory rather than developmen- 
tal. The crux of the question, he admits, 
lies in the “‘elimination of non-conform- 


‘ See p. 153 above. 


ing uses.” Only by indirection is it linked 
with the primary purposes of developing 
unused or neglected resources and gener- 
ating badly needed additional sources of 
income. Too much it is like washing the 
ulcers of malnutrition with an antiseptic 
solution rather than giving the patient a 
more generous and better balanced diet. 
The antiseptic prevents infection but the 
ulcers remain. Too much it is a matter of 
going all the way around Robin Hood’s 
barn to gain its ends and later finding 
that the real objectives could more di- 
rectly have been attained. At best it ap- 
pears possible to zone so heartily and at 
such length that the much more impor- 
tant “complementary and supplemen- 
tary programs” get too well accustomed 
to a second-fiddle or a trap-drum role. In 
the developing program of adjustment 
for the Ozarks it is to be hoped that zon- 
ing efforts will be “complementary and 
supplementary” to forest restoration 
and grazing development rather than the 
other way around. 


Elements of a Positive Program 

Despite the fact that Mr. Hurlburt de- 
nies vigorously that zoning is largely neg- 
ative in outlook, it does not appear to 
offer much in the way of accomplishing 
fundamental land use adjustments for 
the Ozarks. As stated above, the great 
need of the Ozarks is for the develop- 
ment of additional sources of income. 
Zoning is a method of control rather 
than one of development and apparently 
its use should largely be limited to situa- 
tions needing control rather than devel- 
opment. Only indirectly, at best, does it 
foster the needed adjustments. Pollard, 
for instance states 


“apparently, zoning permits as well as pro- 
hibits, but as yet n a permissive features of 
zoning laws have not been thoroughly tested, 
and under court decisions as they stand to- 
day, zoning legislation prohibits certain 
types of uses but does not guarantee that the 
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permitted type may be maintained® or ex- 
tended.” (Italics supplied.) 


Since a program that is largely prohib- 
itory is at best only a contributory meas- 
ure for bringing about desirable land use 
adjustment in the Ozarks, the nature of 
a positive program is of great importance 
in explaining why a program of zoning 
has not been adopted. There are five ma- 
jor aspects of a positive program of land 
adjustment for the Ozarks and the na- 
ture of these together with some com- 
ment upon their relation to zoning is 
given below. 

I. Forest Restoration. The history of 
Ozark land use as seen by future histor- 
ians looking back at some distant future 
date will appear to have transpired in a 
series of approximately four major 
stages. The first stage, already passed, 
was one in which the typical Ozark in- 
habitant obtained his living partly by 
farming but partly as well by harvesting 
a virgin crop of timber. There were some 
supplementary occupations, particularly 
that of trapping, and incomes were, ap- 
parently, relatively good. During this 
first stage, as events have transpired, vir- 
tually no effort was made to perpetuate 
or regenerate the forests. Indeed, the 
only effort was to “‘cut out and get out” 
—to use a bit of lumberman’s vernacu- 
lar. 

The second stage starts at the time 
when timber depletion begins to be com- 
mon and when the income from timber 
harvesting declines. In this second stage 
the Ozark inhabitants turned more and 
more to agriculture and attempted to 
supplement their declining incomes from 
timber by enlarging their farms. That is, 
land formerly thought unsuited to farm- 
ing was cleared and put into crops, mead- 
ow, and pasture. The fertile valley lands 

5 “Outline of the Law of Zoning in the United States,” 
155 - of the American Academy, Pt. II, p. 15 (May, 
1931). 


were first taken up and were virtually all 
brought into cultivation during the first 
stage. During the second stage the infer- 
tile plateau land and the less stony of the 
hill lands were brought into use for agri- 
culture. 

Mr. Silkett in his study of the “Land 
and Fiscal Problems of Reynolds Coun- 
ty’’® has provided a quantitative meas- 
ure of the overextension of agriculture 
during the later phases in that county. 
He estimates to begin with that only 
about 17,082 acres of land in the county 
are suited to a permanent arable agricul- 
ture. In 1879 when the area was still in 
its first stage of development the area in 
crops, according to census data, amount- 
ed to 20,766 acres. Apparently all of the 
genuinely agricultural land had already 
been cleared and put into crops even at 
that early date. By 1934 the area that 
had been brought under cultivation to- 
taled, by contrast, 51,852 acres or a trifle 
more than three times the area that 
should remain in permanent agriculture. 

The third stage of the development of 
the Ozarks is one that is just being inau- 
gurated. In this stage the inhabitants are 
hard pressed by low incomes and the 
process of forest restoration has only just 
begun. On the assumption that a rela- 
tively powerful program of forest resto- 
ration involving the investment of con- 
siderable sums of money may be inaugu- 
rated in the reasonably near future, the 
third stage of land use in the Ozarks will 
be one in which the inhabitants are liv- 
ing from rather meager proceeds of farm- 
ing, from state and federal subsidies of 
various sorts, and from the influx of cap- 
ital being invested in the restoration of 
forests. 

Finally, in a fourth stage Ozark inhab- 
itants will again be living upon their 
farms and upon the harvesting of the 


6 Master’s thesis, on file in the Library of the Univer- 
sity of Missouri. 
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timber that was grown during the third 
stage. Zoning may be of some use as a 
supplement to a comprehensive land use 
adjustment program in the beginning of 
the third stage of land use as outlined 
above. That is, zoning in a proper setting 
might prevent some burning and some 
overextension of grazing onto forest 
lands, but when one understands why 
agriculture and grazing are being over- 
extended and couples this understanding 
with the failure to adopt the necessary 
policies to bring about an aggressive res- 
toration of forests, it is easy to realize 
that Ozark people are not going to be 
particularly eager to put into effect ordi- 
nances which will reduce further their al- 
together too small incomes. What is 
rather needed at the beginning of this 
third stage is to use all suitable means of 
opening up the avenues of forest invest- 
ment so that a copious flow of funds for 
forest restoration into the region will 
provide a much needed additional source 
of income during the so-called transi- 
tional period. 

2. Grazing Development. The develop- 
ment of grazing complements forest res- 
toration. The reason that Ozark people 
burn is to rid the land of its leaves and to 
check the growth of brush so as to in- 
crease the growth of grass and other for- 
age plants. There seems to be little rea- 
son to doubt that such burning has actu- 
ally served the purposes for which it has 
been used. With leaves and brush held in 
check, some badly needed current in- 
come can be obtained from the land by 
grazing. To be sure, the amount of graz- 
ing income obtained is small and persist- 
ent burning prevents or greatly delays 
the rejuvenation of forest income that is 
quite as badly needed. However, as long 
as no sufficiently comprehensive pro- 
gram of forest restoration is in view, 
Ozark inhabitants see no reason to desist 
from burning and they continue to burn 


to this day in virtually all areas not un- 
der some form of forest management. 

The development of grazing areas is 
therefore needed to prevent the reduc- 
tion in the number of cattle that would 
be necessary in many areas if lands to be 
restored to forests are no longer to be 
burned over and no longer grazed. For- 
tunately, certain areas in the Ozarks can 
be developed quite as well if not better 
for grazing than for timber production. 
The great need is, therefore, to designate 
and select such areas to be developed for 
grazing and to obtain, in addition, the 
needed funds and to find satisfactory 
techniques for developing the areas for 
such purposes. Zoning, even assuming 
the ordinances could be enacted and en- 
forced, would be of little help in estab- 
lishing the needed grazing areas. County 
land use planning can accomplish quite 
as much as may be expected from zoning 
in this regard. 

3. Utilization of Defective Timber. One 
of the legacies remaining from past dec- 
ades of mismanagement of land and for- 
ests in the Ozarks is a great stand of 
defective trees, mostly hard wood. In 
some areas the defective trees constitute 
a preponderant proportion of the stand. 
One great problem that arises is to find a 
use for these defective trees. Unless they 
are removed they will live long periods as 
wolf trees, inimical to the growth of the 
sounder seedlings and sprouts that can- 
not develop effectively beneath them. 
One means of utilizing such trees isto 
make charcoal of them but the outlets 
for charcoal seem to be relatively limited. 
Another method that has been suggested 
recently is to use them for the manufac- 
ture of dimension stock’ which can be 
moved into a number of industrial and 
consumptive uses. In order to effectuate 
such utilization it has been suggested 


7 Another possible use for such material is the fabrica- 
tion of panelling board and laminated trusses. 
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that cooperative sawmills adapted par- 
ticularly to the processing of such types 
of timber be established in the region. 
Such plants, besides making it possible 
to utilize much of this defective material, 
would provide some much needed labor 
outlets. Obviously zoning could do noth- 
ing that would be of much value in this 
connection. 

4. Recreational Development. Recrea- 
tion remains one of the relatively unde- 
veloped sources of income of the Ozark 
region. In this case the great need ap- 
pears to be to discover just what types of 
recreational opportunities the Ozarks 
may offer most effectively. The area can- 
not compete with Colorado and the Lake 
States in providing an escape from sum- 
mer heat. The snowfall is too light and 
uncertain for winter sports. Such straws 
in the wind as may be read at present in- 
dicate that from a recreational point of 
view the Ozark upland will chiefly be 
visited for its scenic beauty, for its hunt- 
ing and fishing, and as a place for rela- 
tively short vacations largely for people 
living within relatively short distances. 
In contrast to its limited usefulness in 
other connections, rural zoning may 
have some excellent applications in the 
Ozarks as an aid to recreational develop- 
ment and ways of utilizing it in this con- 
nection are now being studied. 

5. Reorganization of Local Government. 
Local governments in the Ozarks in com- 
mon with those of other cut-over areas 
are having serious fiscal difficulties. 
Their problems are the usual ones. That 
is, they are a combination of high tax 
rates, heavy funded or floating debt, 
widespread tax delinquency, and a gen- 
eral inability to meet standards set by 
the General Assembly on the one hand 
and satisfy demands of the local constit- 
uency on the other. The problems are 
much the same as those that confront 
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the general populace and arise from 
much the same past misuse of land. Fully 
restored timber lands maintained at a 
high level of productivity by the right 
kind of management could and would 
carry a much heavier tax burden than 
the present cut-over, depleted, and un- 
productive lands. Once timber is fully re- 
stored, therefore, local fiscal difficulties 
will be greatly alleviated. The problem is 
what to do during the stage of restora- 
tion or the third stage as outlined above. 

An attempt is now being made to de- 
sign a comprehensive and practical pro- 
gram of governmental reform for con- 
sideration of local people and the Gen- 
eral Assembly. Apparently, use will have 
to be made of all possible means of ad- 
justment. Elimination of some counties 
may be necessary. Other counties will 
need to collaborate with each other in 
providing certain services, such as that 
of county prosecuting attorney, county 
school superintendent, and highway en- 
gineer. Assuming the necessary state en- 
abling legislation, apparently large gains 
are to be obtained by eliminating in 
some counties the presently constituted 
county officers and substituting for them 
a single county manager with the needed 
subordinates. Even with the maximum 
of such adjustments made, however, 
there may still be need to move certain 
services or functions, and the costs for 
them, up to the state level. Indeed, such 
a movement has already begun in the 
case of paupers and the unemployed and 
the support of patients committed to 
state institutions. 

There is need also for the participation 
of the Federal Government in the pro- 
gram as well. Nothing, for instance, 
could prove so salutary in the long run 
as governmental provision for credit for 
forest restoration, with specific provi- 
sions for forest land tax loans to restore 
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delinquent cut-over lands promptly 
again to the tax rolls.® 


Conclusion 


Such are the elements of a positive 
program for the Ozarks. The emphasis, 
it should be clear, is upon development 
and renewal of resources and of income 
with needed adjustments in government 
as a supplementary matter. Not even 
the most enthusiastic supporters of zon- 
ing would, if informed, consider zoning 
as useful to the Ozarks as any one of the 
five major adjustments that have been 


8 Such tax loans are provided in a proposed Forest 
Restoration Credit Bill (mimeographed) recently pre- 
pared by the author, see pp. 26, 27. 
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outlined. Furthermore, zoning is not a 
particularly needed preliminary to any 
one of these programs and only a mildly 
needed supplement after they are inau- 
gurated. Likewise, comprehensive zon- 
ing, in the light of the conditions in the 
Ozarks, could hardly be put into effect 
without making a major effort at public 
education in the region. Making such an 
attempt would reduce the effort which 
would otherwise go into these more im- 
portant direct programs and would, fora 
time at least, sidetrack them. The better 
judgment appears to be, therefore, to 
prosecute with everything at our com- 
mand these needed adjustments and 
leave zoning for later consideration. 





The Trust Indenture Act of 1939 


By STANLEY E. HOWARD* 


i eae Trust Indenture Act of 1939! is 
in form an amendment, by addi- 
tion,? to the Securities Act of 1933.3 It 
was approved by President Roosevelt on 
August 3, 1939, to become fully effective 
after the lapse of six months, that is, 
after February 3, 1940.‘ It is a statute 
which establishes standards and imposes 
requirements to be met in the drafting of 
indentures for certain kinds of securities, 
which are repeatedly referred to in the 
Act as “indenture securities.” They are 
securities issued under or based upon in- 
dentures. “Securities,” for the purposes 
of this Act, are whatever instruments are 
so defined in the Securities Act of 1933.5 
An indenture is defined in the present 
Act as: 


“any mortgage, deed of trust, trust or other 
indenture, or similar instrument or agree- 
ment (including any supplement or amend- 
ment to any of the foregoing), under which 
securities are outstanding or are to be issued, 
whether or not any property, real or per- 
sonal, is, or is to be, pledged, mortgaged, 
assigned, or conveyed iauae™ 


To generalize, the Trust Indenture Act 
of 1939 subjects to statutory tests and 
administrative regulations some of the 
basic terms of the investment contracts 
set forth in such securities as notes, 
bonds, debentures, and certificates of in- 
terest or participation. The principal 


* Professor of Economics, Princeton University. 

1 Public No. 253, 76th Congress. 

2 Added as Title III, of Public Law No. 22 of the 
73rd Congress. 

3 Title I of this law is the “Securities Act of 1933.” 
Title II is the “Corporation of Foreign Bondholders 
Act, 1933.” 

4 To be more precise in covering this point, the effec- 
tive date was postponed six months by the provision 
that securities of the types subject to the Act were to be 
exempt from the requirements of the Act if they had 
been “sold or disposed of by the issuer or bona fide 
offered to the public”... “prior to or within six months 


matters for which standards and require- 
ments are established are those relating 
to the status, powers, and responsibili- 
ties of indenture trustees. 

The legislative history of the Trust In- 
denture Act may be traced at least to the 
Securities Exchange Act of 1934.’ By 
Section 211 of the latter, a section 
amending the Securities Act of 1933, the 
newly created Securities and Exchange 
Commission was authorized and in- 
structed to investigate and report upon 
the personnel and functions of protective 
and reorganization committees. The 
Commission interpreted its mandate to 
include the study of the status and func- 
tions of indenture trustees, and on June 
18, 1936 presented to Congress a special 
report entitled ‘Trustees under Inden- 
tures.’® The provisions of the Trust In- 
denture Act are based upon and to a con- 
siderable degree give effect to the 
recommendations of the Commission 
contained in this report.® According to 
the Commission’s findings, trustees un- 
der many indentures are fiduciaries 
largely in a nominal sense. They are 
passive in their functions, failing to as- 
sume active responsibility to protect the 
interests of the holders of the indenture 
securities. In this attitude of passivity, 
for example, they often take no initiative 
to see that so-called negative-pledge 
after the enactment of this title.” New issues of such 
securities, after the effective date of the Act, are not 
necessarily exempt. (See §304 (c).) 

5 Section 2 (1) of that law, as amended. 

6 Section 303 (7). 

7 Public No. 291, 73d Congress. 

8 Report on the Study and Investigation of the Work, 
Activities, Personnel, and Functions of Protective Com- 
mittees: Part VI, Trustees under Indentures. 

® For a brief summary statement of the legislative 
history of the Trust Indenture Act, see Prentice-Hall 


Securities Regulation Service, Aug. 11, 1939, p. 9101, 
n. I. 
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clauses are observed, that the release 
and substitution of collateral are proper- 
ly effected, that instruments are proper- 
ly recorded, and the proceeds of securi- 
ties issues properly applied. Indentures 
are often so drawn that trustees are or 
claim to be free of obligation to give no- 
tice of defaults by the obligor and of ob- 
ligation to take action for the protection 
of security holders until after the fulfill- 
ment of certain conditions precedent. In- 
dentures have been replete with excul- 
patory clauses. Trustees have, also, not 
infrequently been compromised by oc- 
cupying positions involving conflicts of 
interest. It was to deal with such condi- 
tions as these that Congress passed the 
Trust Indenture Act. 


Coverage of the Act 


The area of coverage of the Act is set 
forth in a confusing manner, chiefly in 
Section 304, by the indication of securi- 
ties and transactions that are stated to 
be exempted from the operation of the 
Act; and by the application of regulatory 
or prohibitory rules to different classes of 
securities, sometimes (as in Section 
305a) “subject to” the provisions of Sec- 
tion 304, and sometimes (as in Section 
306a) ‘‘notwithstanding”’ the provisions 
of Section 304. For the most part, the ex- 
empted securities and the exempted 
transactions are: securities and transac- 
tions of the types exempted under the 
Securities Act of 1933; certificates “‘of in- 
terest or participation in two or more se- 
curities having substantially different 
rights and privileges’; indenture securi- 
ties issued by foreign governments and 
their subdivisions; guarantees of ex- 
empted securities; and securities issued 
in restricted amounts.!° 

For the purposes of the present discus- 

10 A complete and exact understanding of this matter 


of coverage and exemptions is to be acquired only by 
intensive and comparative examination of §§304, 305, 


sion it is better to indicate the coverage 
of the Trust Indenture Act by saying 
that it applies to non-exempt indenture 
securities of two classes: (1) those which 
are subject to the requirement of regis- 
tration under the Securities Act; (2) oth- 
ers which are not subject to this require- 
ment. Of the latter group there are two 
sub-classes: (a) indenture securities is- 
sued in exchange for other securities of 
the same issuer, and (b) indenture secu- 
rities issued in connection with a judicial 
reorganization. All indentures not ex- 
empted from the provisions of the new 
Act must be “‘qualified’’; that is, the Se- 
curities and Exchange Commission must 
be satisfied that the terms of these inden- 
tures meet the requirements of the stat- 
ute. The method by which qualification 
is effected depends upon whether the se- 
curity in question is required, or is not 
required, to be registered under the Se- 
curities Act of 1933. 


The Qualifying of Trust Indentures 


If the indenture security in a given in- 
stance is one that is subject to the regis- 
tration requirements of the Securities 
Act, qualification is effected as a part of 
the procedure of registration. The regis- 
tration statement filed with the Com- 
mission must include information and 
documents, in addition to those hitherto 
required, to enable the Commission to 
determine whether the proposed trustee 
is eligible to serve. There must also be in- 
cluded in the registration statement an 
analysis of certain provisions of the in- 
denture, such as those relating to de- 
faults, the authentication and delivery 
of securities and the application of the 
proceeds of their sale or issuance, the re- 
lease and substitution of pledged proper- 
ty, the satisfaction and discharge of the 
indenture, and the evidence required to 


and 306 of this law and of related sections of the Securi- 
ties Act. 
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be given by the obligor to the trustee re- 
specting compliance by the former with 
the covenants of the contract. If the re- 
quirements of the statute with respect to 
these several matters are not met, the 
Commission may make use of a refusal 
order in the same manner as under the 
provisions of the Securities Act of 1933. 
If, on the other hand, the requirements 
of the statutes are found to have been 
met, the registration statement becomes 
effective, and the indenture is held to 
have “qualified” under the new law. 

In the case of those indenture securi- 
ties which are not required to be regis- 
tered under the Securities Act, a special 
or separate procedure of formal qualifi- 
cation is obviously necessary. The stat- 
ute requires that in these cases there be 
filed with the Commission an application 
which includes the same information and 
documents as those just described as be- 
ing required in the case of securities be- 
ing registered under the Securities Act. 
In addition there is to be filed 
“such of the other information and docu- 
ments which would be required to be filed in 
order to register such indenture security un- 
der the Securities Act of 1933 as the Com- 
mission may by rules and regulations pre- 
scribe as necessary or appropriate in the 
public interest or for the protection of in- 
vestors. 1! 

An application for qualification becomes 
effective under the rules of procedure 
which apply to the qualifying of inden- 
tures by the filing of registration state- 
ments under the Securities Act.!* When 
once the qualification of an indenture 
has been effected, it is subject to the use 
by the Commission of stop orders, under 
Section 8 (d) of the Securities Act; but, 
with one exceptional case," its qualifica- 
11 Section 307. 

12 That is, as provided in §8 of the Securities Act and 
§305 (b) of the Trust Indenture Act. 

18 See §§309 (c) and 314 (a). The exception relates to 
periodic reports by an obligor under an issue of inden- 
ture securities. 


tion cannot be adversely affected by the 
amendment or rescission of a rule or reg- 
ulation of the Commission. Moreover, it 
is very important to note that the Com- 
mission has no power under the Trust 
Indenture Act 

“to conduct an investigation or other pro- 
ceeding for the purpose of determining 
whether the provisions of an indenture which 
has been qualified... are being complied 
with, or to enforce such provisions.””4 


This does not mean that it is not the 
duty of the Commission to enforce the 
law. Quite the contrary. It is the duty of 
the Commission to see that the facilities 
of interstate transportation or communi- 
cation or the mails shall not be used in 
the selling of unregistered or otherwise 
unqualified securities, that neither the 
facilities of interstate transportation nor 
the mails shall be used in transporting 
unregistered or otherwise unqualified se- 
curities for sale or delivery after sale, and 
that the facilities of interstate commerce 
and the mails shall be used in connection 
with registered and otherwise qualified 
securities only when the statutory re- 
quirements relating to prospectuses and 
similar documents have been fully met." 

On the other hand, it is important to 
note, the standards directly or indirectly 
established for trust indentures are 
throughout the Act set forth in such a 
way that the terms of these requirements 
become a part of the contract between 
the obligor upon the indenture, the trus- 
tee, and the owners of the indenture se- 
curities. Throughout the Act, almost 
without any variations of language, the 
description of the standards and require- 
ments to be met, if a trust indenture is to 
be qualified, is introduced by the words, 
“the indenture to be qualified shall pro- 


4 Section 309 (e). 

15 See §305 (c) and §306 (b), especially the former, for 
the additional requirements respecting prospectuses 
under the Trust Indenture Act. 
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vide....” Thus enforcement of the 
terms of the contract is the responsibil- 
ity of the contracting parties. It is the re- 
sponsibility of the Commission to see 
that these terms meet certain minimum 
standards established by the law. 


Eligibility and Disqualification 
of Trustees 

First, the Trust Indenture Act of 1939 
establishes standards relating to the eli- 
gibility of persons to serve as indenture 
trustees'® and their disqualification un- 
der certain circumstances to continue to 
function as trustees.’ A trust indenture, 
in order to be qualified under the Act, 
must provide that at all times there shall 
be at least one trustee, and that at least 
one trustee shall be an American corpo- 
ration authorized to exercise corporate 
trust powers and subject to governmen- 
tal supervision or examination. The in- 
denture must require that such an insti- 
tutional trustee shall have a combined 
capital and surplus of a specified mini- 
mum amount not less than $150,000. It 
must provide that, if there is a co-trus- 
tee, or more than one such, in the ab- 
sence of contrary local law, the rights, 
powers, duties, and obligations imposed 
upon the trustees shall be imposed upon 
and exercised by the institutional trus- 
tee or by the institutional trustee and 
the co-trustee or co-trustees jointly. Fi- 
nally, under this heading, in a case in- 
volving the use of certificates of interest 
or participation, the indenture must pro- 
vide that the trustee or trustees shall 
have legal power to exercise all the rights, 
powers, and privileges of the certificate 
holders themselves. 

The obvious intent of these require- 


16 Section 310 (a). 

17 Section 310 (b). 

18 To avoid the repetitious use of such expressions as 
“such trustee,” and in recognition of the fact that the 
type of trustee usually referred to is a corporate body 
rather than a natural person, it seems not improper in 
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ments is that the security holders shall 
be assured of the services of at least one 
financially responsible institutional trus- 
tee fully armed with all legal powers nec- 
essary for the performance of its duties 
as a fiduciary under the indenture. 

Furthermore, the Act defines condi- 
tions which, if present, disqualify a per- 
son from serving as an indenture trustee. 
An indenture, to be qualified under the 
Act, must provide that if an indenture 
trustee has or acquires a “conflicting in- 
terest,” it!® must either eliminate the 
conflict of interest or resign from the 
trusteeship. If the trustee under these 
circumstances shall fail to do the one or 
the other of these things, it must give no- 
tice of the facts to the holders of the in- 
denture securities, any one of whom, 
may, if he has been a security holder not 
less than six months, apply to a court of 
competent jurisdiction for the removal 
of the trustee. The statute sets forth in 
detail the conditions under which an in- 
denture trustee shall be considered to 
have a conflicting interest. These condi- 
tions are such as emerge, or are likely to 
emerge, in the complicated corporate 
and intercorporate relations of modern 
business. They may be illustrated by 
such cases as: service by the trustee un- 
der more than one indenture of the same 
issuer; entangling relations between 
trustees and their officers on the one 
hand and obligors and underwriters for 
obligors on the other; ownership of vot- 
ing securities of the trustee by obligors 
and underwriters for obligors and by 
their directors, partners, and officers; 
and ownership by the trustee of securi- 
ties of persons who in turn own securities 
of the obligor.!® The intent of the law is 
this discussion to refer to an indenture trustee by the 
impersonal pronoun. 

19 The brief descriptions given below to summarize 
the cases of conflicting interest set forth in the statute 


omit many qualifying conditions. The text of the statute 
(Footnote 19 continued on page 172) 
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clear, that the indenture shall require 
that the indenture trustee shall be free of 
relations involving conflicts of interest 
that have in them the threat of danger to 
those who become the holders of the in- 
denture securities. 

It is explicitly stated in Section 310 (c) 
that this Act, and not the Public Utility 
Holding Company Act of 1935, estab- 
lishes in cases where question may arise 
the standards of the eligibility and qual- 
ifications of any trustee under any in- 
denture required to be qualified under 
the Trust Indenture Act. 


Preferential Collection of Claims 
against the Obligor 


The Trust Indenture Act imposes re- 
quirements, in the form of minimum 
standards to be followed in drafting in- 
dentures, which deal with a problem 
closely related to that of conflicting in- 
terests. This is the problem which arises 
when an indenture trustee is or becomes 
a creditor of the obligor upon the inden- 
ture securities; especially, as is true in 
the typical case, if the trustee is or be- 
comes a short-term creditor of the obli- 


(Footnote 19 continued from page 171) 
should, of course, be consulted by anyone seeking to 
make an exact, critical appraisal of each of the nine 
cases. (See §310 (b) (1)-(9).) The cases are: 

(1) When the trustee is also a trustee under an inden- 
ture or indentures for other securities of the same issuer; 

(2) When the trustee or any of its directors or officers 
is an obligor upon the indenture securities in question or 
an underwriter for such an obligor; 

(3) When the trustee directly or indirectly controls, 
or is controlled by, or is under common control with an 
obligor upon the indenture securities in question or an 
underwriter for such an obligor; 

(4) When the trustee or any of its directors or officers 
is a directo:, >fficer, partner, employee, appointee, or 
representative of an obligor upon the securities in ques- 
tion, or of an underwriter (other than the trustee) for 
such an obligor who is currently engaged in the business 
of underwriting; 

(5) When certain minimum amounts (expressed per- 
centage-wise) of the voting securities of the trustee are 
beneficially owned by an obligor upon the indenture 
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gor. Let us say, for example, that the 
obligor upon the indenture securities, be- 
coming financially embarrassed and seek- 
ing relief in the form of short-term credit, 
secures such relief from a financial insti- 
tution which is also trustee under the in- 
denture for the obligor’s securities. Sup- 
pose, also, that shortly thereafter the 
obligor, finding this means of relief in- 
adequate, defaults upon the indenture 
securities. The indenture trustee is then 
found to be in the position of a short- 
term creditor either competing against 
the holders of the indenture securities 
for the corporate assets in the event of 
liquidation or jockeying for position in 
the case of a procedure to effect reorgani- 
zation. Some or all of the problems of 
priority of claims between unsecured 
short-term creditors and secured long- 
term creditors are likely to arise to com- 
plicate the settlement of the affairs of the 
debtor. Not only so, but the indenture 
trustee, knowing more or less intimately 
the affairs of the debtor and foreseeing 
the probability of an early default upon 
the indenture securities, may yield to the 


writer for such an obligor, or by a director, partner, or 
officer of such an underwriter; 

(6) When the trustee is the beneficial owner of, or 
holds as collateral security for an obligation in default, 
certain minimum amounts of different classes of securi- 
ties (voting and/or non-voting), of an obligor upon the 
indenture securities in question, or of securities of an 
underwriter for such an obligor; 

(7) When the trustee is the beneficial owner of, or 
holds as collateral security for an obligation in default, 
certain minimum amounts of the voting securities of a 
person who owns certain minimum amounts of the vof- 
ing securities of an obligor upon the indenture securities, 
or who directly or indirectly controls, or is under com- 
mon control with, such an obligor; 

(8) When the trustee is the beneficial owner of, or 
holds as collateral security for an obligation in default, 
certain minimum amounts of any class of securities of a 
person who owns at least 50% of the voting securities of 
an obligor upon the indenture securities; 

(9) When the trustee owns as a fiduciary an aggre- 
gate of at least 25% of the voting securities of any per- 
son, the beneficial ownership of a specified percentage of 


securities or by one or more persons who are directors, 4 which would have constituted a conflicting interest un- 
y Pp 9 a g 


partners, or officers of such an obligor, or by an under- 


der headings (6), (7) and (8). 
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temptation to anticipate the default by 
hastening the collection of its short-term 
claims. It is with problems of this sort 
that the Act deals in Section 311. 

In brief, and with no attempt here to 
describe all the exceptional cases for 
which allowance is made, this section re- 
quires that each indenture shall provide 
that, if the trustee is or becomes a cred- 
itor of the obligor within four months 
prior to a default of principal or interest 
on the indenture securities, or at any 
time subsequent to such a default, the 
trustee shall “set apart and hold in a spe- 
cial account for the benefit of the trustee 
individually and the indenture security 
holders” (1) amounts equal to all reduc- 
tions of the claims of the trustee as a cred- 
itor and (2) property received in satis- 
faction or composition of such claims, 
both effected after the beginning of the 
four months’ period. The indenture shall 
provide also that 


“the funds and property held in such special 
account and the proceeds thereof shall be 
apportioned between the trustee and the in- 
denture security holders in such manner that 
the trustee and the indenture security hold- 
ers realize, as a result of payments from such 
special account and payments of dividends 
on claims filed against such obligor in bank- 
ruptcy or receivership or in perenne for 
reorganization pursuant to the Bankruptcy 
Act or applicable State law, the same per- 
centage ps their respective claims. ...” 


A court having jurisdiction over such a 
proceeding may either make such an ap- 
portionment in exact accordance with 
this principle or it may, without treating 
the principle as one to be applied as 
though it were a mathematical formula, 
use it as the basis for a distribution 
which it considers fair to the trustee and 
to the holders of the indenture securities. 

The provisions of the statute are so 


20 For three other exceptional cases, see §311 (b) 
(4)-(6). Section 311 (c) also excepts from the operation 
of the general principle, but under restrictions, cases of 
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framed, however, as explicitly to recog- 
nize the fact that there are commonly 
occurring circumstances under which an 
indenture trustee may become the cred- 
itor of the obligor upon the indenture 
securities, which are of such a character 
as not to arouse the slightest skepticism 
regarding the impartiality of the trus- 
tee’s conduct. In fact, some of these cir- 
cumstances are such that it may be ex- 
tremely advantageous to holders of the 
indenture securities that the trustee 
should become the creditor of the obligor 
corporation. Thus, for example, the Act 
states that the indenture may contain 
provisions excluding from the operation 
of the general rulecertain described credi- 
tor relationships in which thetrustee may 
find itself upon a default by the obligor 
under the indenture. Thus the rule need 
not be followed in a case in which the in- 
denture trustee is a creditor of the 
obligor by virtue of the ownership of in- 
denture securities of the obligor, or the 
ownership of securities of any sort hav- 
ing a maturity of a year or more at the 
time they were acquired by the trustee. 
Thus, also, the rule need not apply to ad- 
vances authorized by a court of compe- 
tent jurisdiction, or by the indenture 
itself, to preserve property pledged un- 
der the indenture, or to discharge tax 
liens and other liens on the trust estate, 
provided adequate notice is given in ad- 
vance to the indenture security holders. 
Nor need it apply to creditor claims aris- 
ing in the ordinary transaction of busi- 
ness as trustee, transfer agent, registrar, 
custodian, or other similar capacity. 
These and other cases may be excepted 
from the general rule by specifically so 
stating in the indenture.”° 

Thus by the general rule the law seeks 
to guard against the hazard that may be 


creditorship by the trustee which may arise from the 
exercise by the Commission of its duties under the Pub- 
lic Utility Holding Company Act of 1935. 
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involved for long-term creditors, holders 
of the indenture securities, through im- 
proper use by the trustee of what may be 
its position of advantage as a short-term 
creditor. On the other hand, the law 
seeks, by the permission of exceptions to 
the rule, to avoid placing the trustee in a 
position in which it will be afraid to 
make advances of funds to or on behalf 
of the obligor when these are clearly jus- 
tified by the interest of the obligor and 
the holders of its indenture securities. 


Mailing Lists of Security Holders 

Another requirement to be met in 
qualifying a trust indenture is one that is 
designed to facilitate the cooperation of 
security holders with each other in the 
protection of their rights. Every inden- 
ture to be qualified must provide that, at 
intervals of not more than six months, 
and at other times by special request of 
the trustee, the obligor shall furnish to 
the institutional trustee lists as nearly 
complete as possible showing the names 
and addresses of the holders of the inden- 
ture securities. It must also require that 
the trustee shall preserve in reasonably 
current form all information under this 
heading of which it becomes possessed. 
Upon the application of three or more in- 
denture security holders of at least six 
months’ standing who state that they 
wish to communicate with their fellow 
investors, it must be the duty of the trus- 
tee, as explicitly set forth in the inden- 
ture, either to make available for use by 
the applicants lists of the holders of the 
indenture securities; or to inform the ap- 
plicants regarding the costs of mailing 
the communication in question to all the 
persons on these lists. If the latter pro- 
cedure is followed, the applicants may 
place in the trustees’ hands the material 

21 Section 312 (b). 

2 Section 313 (a) (7). The exception referred to is an 


“action in respect of a default, notice of which has been 
or is to be withheld by it [i.e., the trustee] in accordance 
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to be mailed and funds wherewith to 
cover the costs of mailing. Whereupon 
the trustee must either mail the commu- 
nication to all the security holders on the 
mailing list, or report to the Securities 
and Exchange Commission that, in its 
opinion, to mail the communication 
“‘would be contrary to the best interests 
of the indenture security holders or 
would be in violation of applicable 
law.”*! The basis for such an opinion 
must be set forth in writing, and the 
Commission, after giving opportunity for 
a hearing, has the authority to decide 
whether or not the communication must 
be mailed by the trustee. 


Reports by the Trustee to 
the Security Holders 


An indenture to be qualified under the 
Act must contain provisions requiring 
the trustee to transmit to the indenture 
security holders at stated intervals of 
not more than 12 months brief reports 
covering such matters as: (1) the eligi- 
bility of the trustee to continue in service 
as trustee; (2) the character and amount 
of certain advances made by it on behalf 
of the obligor and still unpaid; (3) finan- 
cial facts relating to other indebtedness 
(certain items excepted) of the obligor to 
the trustee individually; (4) property 
and funds physically held by the trustee 
as such; (5) transactions not hitherto re- 
ported relating to the release, or release 
and substitution, of property pledged 
under the indenture; (6) additional issues 
of indenture securities not hitherto re- 
ported; and (7) 


“any action [with an exception noted] taken 
by it in the performance of its duties under 
the indenture which it has not previously re- 
ported and which in its opinion materially 
affects the indenture securities or the trust 
estate.... 


with an indenture provision authorized by subsection 
(b) of section 315.” This exceptional case is briefly re- 
ferred to later in the present article, under “Duties and 
Responsibilities of the Trustee.” 
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Additional provisions of Section 313 set 
forth special requirements regarding re- 
ports to be made by the trustee to the 
security holders within go days of trans- 
actions of release, or release and substi- 
tution, of pledged property and, also 
within go days, of transactions whereby 
the trustee has made advances on behalf 
of the obligor.”* The indenture must also 
provide that reports both annual and oc- 
casional be mailed to the security holders 
under certain rules that are set forth in 
the statute. The indenture must pro- 
vide that copies of all reports of trustees 
covered by this section of the law shall 
be filed with each stock exchange on 
which the securities are listed and with 
the Securities and Exchange Commis- 
sion.” 

The principal significance of these re- 
quirements of reports by the trustee to 
the security holders is that by these 
means, inter alia, it is proposed to con- 
vert the indenture trustee from a status 
of passivity to one of some degree of ac- 
tive responsibility to keep the holders of 
the indenture securities informed as to 
the transactions that have, or may have, 
affected the investment standing of the 
securities and thus to facilitate action by 
security holders looking toward their 
own protection. 


Reports by the Obligor 


The new statute requires that inden- 
tures to be qualified must contain provi- 
sions requiring of the obligor periodic re- 
ports, and as occasion arises the supply- 
ing of evidence that there has been com- 
pliance with essential legal procedures 
and with certain conditions of the invest- 
ment contract. Thus, in the matter of 
periodic reports, the indenture must re- 


% Section 313 (b). 
4 Section 313 (c). 
% Section 313 (d). 
% See §314a. The phrase “according to circum- 
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quire that the obligor file with the trus- 
tee or with the trustee and the Commis- 
sion, according to circumstances, certain 
annual reports and documents, or parts 
thereof as required by the Commission, 
such as are already required of some cor- 
porations under Section 13 or Section 15 
(d) of the Securities Exchange Act.” The 
obligor must also be required to file with 
the trustee and the Commission addi- 
tional information, documents and re- 
ports relating to the compliance by the 
obligor with the covenants of the inden- 
ture. In certain matters, which are sub- 
ject to verification by accountants, the 
Commission may require under its rules 
and regulations certificates or opinions 
of independent public accountants. To 
the extent required by the Commission 
under its rules and regulations the obli- 
gor must be required by the indenture 
to transmit to the holders of the inden- 
ture securities summaries of certain re- 
ports and documents. Rules and regula- 
tions of the Commission pertaining to 
the requirements of this part of the Act 
may be prescribed either before or after 
the indenture for any particular issue of 
securities has been qualified. 

In the case of securities which are se- 
cured by mortgage or the pledge of prop- 
erty, the indenture to be qualified must 
provide that the obligor, promptly as oc- 
casion arises and also periodically, fur- 
nish to the trustee detailed evidence and 
testimony to the effect that the inden- 
ture has been properly recorded and filed 
to make effective the intended lien. 

With similar intent, the law requires 
that an indenture to be qualified under 
the Act must provide that the obligor 
furnish to the trustee evidence that there 
has been compliance with such “‘condi- 


stances” refers to the differentiation made in the word- 
ing of the law between corporations already required 
and those not already required by the Securities Ex- 
change Act to render these reports to the Commission. 
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tions precedent” contained in the inden- 
ture as those relating to the authentica- 
tion and delivery of the indenture secur- 
ities, to the release and substitution of 
pledged property, to the satisfaction and 
discharge of the indenture, “or to any 
other action to be taken by the indenture 
trustee at the request or upon the appli- 
cation of such obligor.’”’ The statute 
specifies in great detail the evidence that 
must be submitted. Special attention is 
given to the valuation of properties and 
securities pledged under indentures, and 
to the certification by such experts as en- 
gineers and appraisers in cases involving 
the release of securities from the lien of 
an indenture.”® 

It is recognized in the statute that 
trustees must rely heavily upon the opin- 
ions and certificates of experts. On the 
other hand, the use of these is surround- 
ed by requirements designed to secure 
thorough and responsible performance: 
“Each certificate or opinion with respect to 
compliance with a condition or covenant 
provided for in the indenture shall include 
(1) a statement that the person making such 
certificate or opinion has read such covenant 
or condition; (2) a brief statement as to the 
nature and scope of the examination or in- 
vestigation upon which the statements or 
opinions contained in such certificate or 
opinion are based; (3) a statement that, in 
the opinion of such person, he has made such 
examination or investigation as 1S necessary 
to enable him to express an informed opinion 
as to whether or not such covenant or con- 
dition has been complied with; and (4) a 
statement as to whether or not, in the opin- 
ion of such person, such condition or cove- 
nant has been complied with.’”?® 


The general significance of these pro- 
visions of the Act is that they lay upon 
the obligor a responsibility to keep the 
trustee, and in some matters the security 
holders also, informed regarding certain 
of its affairs. More particularly, these 


27 Section 314 (c). 
28 Section 314 (d). 
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provisions of the Act lay upon the 
obligor a responsibility to satisfy the 
trustee that the obligor has not been re- 
miss with respect to the fulfillment of the 
conditions and covenants of the invest- 
ment contract, special attention being 
given to those covenants and conditions 
the violation of which, whether inten- 
tional or unintentional, might, unlike de- 
faults of interest or of principal, escape 
either public or private knowledge. By 
such provisions as these, furthermore, 
the Act lays the foundation for imposing 
upon the indenture trustee a heavier and 
more precisely defined burden of respon- 
sibility toward the holders of the inden- 
ture securities. This is because these pro- 
visions require of the obligor that it 
place in the hands of the trustee the in- 
formation that is prerequisite to a satis- 
factory functioning of the trustee as an 
active and responsible fiduciary. 


Duties and Responsibilities 
of the Trustee 

A primary objective of the Trust In- 
denture Act is to impose upon the inden- 
ture trustee the duties and responsibili- 
ties of an active fiduciary. Some of the 
specific requirements of indentures to be 
qualified, as already outlined in this dis- 
cussion, are means to the attainment of 
this objective; as, for example, those pro- 
visions whereunder the trustee is under 
obligation to render reports to the hold- 
ers of the indenture securities. The real 
issues are faced, however, when the ques- 
tion is raised as to what actions, and un- 
der what circumstances, an indenture 
trustee should be required to take on be- 
half of the security holders. These issues 
become acute when an unsatisfactory 
financial condition of the obligor has 
proceeded to the point of failure to com- 
ply with the covenants of the indenture. 

What should be the status as a fiduci- 


29 Section 314 (e). 
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ary of the trustee under an indenture for 
an issue of corporation securities has 
long been a controversial point of judi- 
cial interpretation. As the conditions of 
modern corporation finance developed in 
the direction of increasing magnitude 
and complexity, the use of trust forms 
was found to be a convenient, perhaps 
almost necessary, device to effect financ- 
ing by notes, bonds, debentures, and cer- 
tificates of participation. Elaborate and 
complicated terms and conditions of the 
investment contract could be set forth in 
basic indentures as they could not be set 
forth in the instruments which are 
passed from hand to hand in the market 
place. The recording and re-recording of 
liens on properties and securities pledged 
could be effected by the recordingof basic 
indentures rather than by acts of rec- 
ordation based upon the individual note, 
bond, debenture, or certificate. The in- 
denture trustee came in time to be, typi- 
cally, an institutional trustee. The spe- 
cific duties of the trustee came in time to 
be extended to embrace a substantial list 
of transactions, such as the authentica- 
tion of bonds, the release of collateral, 
and the issuance of additional securities. 
For the most part these duties were min- 
isterial. There is competent testimony to 
the effect that “‘. . . there is no evidence 
that the business intention was at any 
time to give the trustee active supervi- 
sion over the obligor’s fulfillment of his 
obligations.”’*° And again, “The addi- 
tional responsibilities appear to have 
been confided to the trustee not as the 
aggressive champion of the security- 
holders but as a person of competence 
and impartiality who would administer 


*° Talcott M. Banks, Jr., “Indenture Trustees and 
the Barkley Bill,” 48 Yale Law Journal 533, 537 (1939). 

31 Tbid. at 538. 

® See, for example, the early case of Sturges v. Knapp, 
31 Vt. 1 (1858). The court was not unanimous. The 
majority held that the trustee should really function as 
a fiduciary. ; 
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these duties with mechanical exacti- 
tude.’’! This was more particularly true, 
it appears, with respect to duties of the 
trustee prior to the occurrence of some 
event of default. After default, the trus- 
tee’s duties might become more burden- 
some; but after default it was not im- 
probable that a court would intervene 
and that the fundamental issue would be 
raised whether the indenture trustee 
ought to be an active and responsible 
fiduciary or simply a nominal trustee of 
a “dry” or “naked” trust. The courts 
have been reluctant to accept the latter 
view,” and their reluctance has been a 
significant factor in bringing about the 
use, to the point of absurdity, of so- 
called exculpatory clauses designed to re- 
lieve the trustee of the responsibilities of 
an active fiduciary. “But the actual ef- 
fect of these sheltering devices is prob- 
lematical, for the American courts no 
less than the courts of England regard 
them with evident distaste.” 

The Trust Indenture Act of 1939 ap- 
proaches the problem of defining the 
duties and responsibilities of the trustee 
by drawing a line of demarcation at the 
point of default on the part of the obligor, 
the exact definition of a default, for the 
purposes of this part of the Act, being 
determined by the provisions of the par- 
ticular indenture.** The indenture may 
provide that before default 
“the indenture trustee shall not be liable ex- 


cept for the performance of such duties as 
are specifically set out in such indenture.” 


It may provide that 


“the indenture trustee may conclusively 
rely, as to the truth of the statements and 
the correctness of the opinions expressed 


% Banks, op. cit. at 540. 

* In §311 (a), default is defined solely for the purposes 
of handling the problem of the preferential collection of 
claims against an obligor. In this limited area of appli- 
cation default is defined as failure to make full payment 
of principal and interest when they are due. 

% Section 315 (a) (1). 
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therein, in the absence of bad faith on the 
part of such trustee, upon certificates or 
opinions conforming to the requirements of 
the indenture.” 

But the indenture must require that the 
trustee examine the evidence submitted 
under Section 314 to see whether it con- 
forms to the requirements of the inden- 
ture.*? 

It is then laid down as a general rule 

that when default occurs the trustee 
must give notice thereof to the holders of 
the indenture securities, and this within 
go days. The general rule, however, is 
subject to a proviso: only in cases of de- 
fault of payment of principal or interest, 
or of payment of a sinking- or purchase- 
fund instalment is the rule necessarily 
binding. The indenture may provide that 
in cases of default of other types than 
these the trustee may withhold notice 
“if and so long as the board of directors, the 
executive committee, or a trust committee of 
directors and/or responsible officers, of the 
trustee in good faith determine that the 
withholding of such notice is in the interests 
of the indenture security holders.” 
The purpose of this exception to the gen- 
eral principle is to meet the objection 
that in particular instances some tech- 
nical defaults may be of such minor and 
temporary significance, being soon cured, 
that harm rather than good would be ac- 
complished if the trustee were forced by 
the statute to give notice to the security 
holders. 

Under the new law, furthermore, an 
indenture to be qualified must 
“contain provisions requiring the indenture 
trustee to exercise in case of default . . . such 
of the rights and powers vested in it by such 
indenture, and to use the same degree of care 
and skill in their exercise, as a prudent man 
would exercise or use under the circum- 
stances in the conduct of his own affairs.’®® 


An indenture to be qualified may not 


%6 Section 315 (a) (2). 
87 Thid. 


38 Section 315 (b). 


contain exculpatory clauses such as 
would relieve the trustee of liability for 
“its own negligent action, its own neg- 
ligent failure to act, or its own wilful 
misconduct.’”*° It may contain language 
to protect the trustee from liability for 
errors of judgment, made in good faith, 
by a responsible officer of the trustee, 
unless it can be shown that there was 
negligence in ascertaining the pertinent 
facts. It may also contain language pro- 
tecting the trustee from liability in cer- 
tain matters, if the trustee’s course of ac- 
tion was taken in accordance with direc- 
tions of a majority in amount of the in- 
denture security holders. 

An indenture to be qualified must au- 
thorize the trustee, upon default of prin- 
cipal or interest continuing for a period 
of time specified in the indenture, to re- 
cover judgment against the obligor in its 
own name as trustee; and to take such 
steps of legal procedure as are necessary 
or advisable to have the claims of the 
trustee and of the security holders al- 
lowed. The indenture must also provide 
that all funds in the hands of paying 
agents for the payment of principal or 
interest shall be held by the agent in 
trust for the benefit of the security hold- 
ers or the trustee, and that the paying 
agent must notify the trustee whenever 
there is default by the obligor in making 
such payments to the paying agent. 

In brief, the statute imposes on the 
trustee, through its requirements as to 
the content of the trust indenture, a bur- 
den of responsibility which is designed to 
make of the trustee something more 
than a passive figurehead, or stakeholder 
of a “dry” or “naked” trust. It also re- 
quires that the trust indenture be so 
drawn as to bestow upon the trustee the 
legal powers necessary to the perform- 
ance of its duties and responsibilities. 


39 Section 315 (c). 
40 Section_315 (d). 
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Some General Observations 


Thus the Trust Indenture Act of 1939 
is legislation designed to establish cer- 
tain minimum standards for the drafting 
of trust indentures on the basis of which 
certain corporation securities are pre- 
pared for issuance or sale to the investing 
public. The standards set are such, in 
the minds of those responsible for enact- 
ment of this law, as to assure to the 
holders of indenture securities the im- 
partial services of an active and respon- 
sible institutional fiduciary, and to 
require of this fiduciary that it so per- 
form under the terms of this indenture 
as to safeguard to a degree the interests 
of the security holders. The law, as has 
been indicated, is in form an amend- 
ment of the Securities Act of 1933. Cer- 
tain procedures under the Trust In- 
denture Act are integrated with proce- 
dures already established under the 
Securities Act of 1933, the Securities 
Exchange Act of 1934, and the Public 
Utility Holding Company Act of 1935, 
all of these being, for administrative 
purposes, subject to the Securities and 
Exchange Commission. It should be 
emphasized, however, that the Trust 
Indenture Act, in one respect at least, 
stands in sharp contrast with the Securi- 
ties Act, of which it is, in form, an 
amendment. The Securities Act is fun- 
damentally an act imposing minimum 
standards of publicity to be observed in 
the issuance and sale of non-exempt 
securities. It was popularly known at the 
time of its enactment and for some time 
thereafter as the ‘““Truth-in-Securities 
Act.” The Trust Indenture Act is quite 
different in character. Although in its 
procedures some requirements of pub- 
licity are involved, that which is most 


‘| For an extremely vigorous criticism of the proposal 
to enact legislation of this type, see Benjamin Wham, 
“Trustees under Indentures,” 23 American Bar Asso- 
ciation Fournal 179, 182 (1937). 
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important is that Congress has legis- 
lated certain minimum provisions which 
must appear in all non-exempt trust 
indentures. Again and again the law 
reads: “An indenture to be qualified 
shall provide” or “require” such and 
such an agreement among the parties in 
interest; other contractual terms may 
be inserted, provided they are not in- 
consistent with those specifically re- 
quired. That this is the character of the 
provisions of the law does not in itself 
condemn the law; but it is important 
that it should be clearly understood that 
this law is one which does impose re- 
strictions upon individuals in the draw- 
ing up of the terms of private contracts.” 

These restrictions are for the most part 
set forth explicitly in the statute, as are 
the lines of demarcation between those 
indenture securities which are exempted 
and those which are not exempted from 
its provisions. Again and again, however, 
the law does not attempt with finality 
to draw with precision such lines of 
demarcation. Thus, for example, the 
Securities and Exchange Commission 
may in its discretion, subject to certain 
guiding principles, exempt from the re- 
quirements of the Act new issues of 
securities based upon indentures dated 
prior to February 4, 1940; and certain 
issues ‘‘by a person organized and exist- 
ing under the laws of a foreign govern- 
ment or a political subdivision thereof.’’ 
The requirements of procedure in the 
qualifying of trustees and the qualifying 
of indentures are punctuated by such 
expressions as “such information and 
documents as the Commission may by 
rules and regulations prescribe.” Under 
certain conditions the Commission has 
some discretion to determine whether 
or not a trustee or proposed trustee has 
a “conflicting interest.” Under certain 

4 Section 304 (c). 


48 Section 304 (d). 
44 As, for example, in §310 (b) (1). 
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circumstances the Commission must de- 
cide whether a trustee is to be upheld in 
its refusal to mail a communication from 
a group of holders of indenture securities 
to their fellow investors.** The Commis- 
sion has authority, within limits and 
subject to rules and regulations of its 
own making, to ask for little or much by 
way of information and documents to 
be filed in periodic reports by the obli- 
gor.*® Section 319 (a) of the Act deals 
entirely with the subject of rules, regu- 
lations, and orders of the Commission. 
Some have expressed grave fears that 
under the new legislation the Commis- 
sion will be found to have an undue and 
unsafe amount of control over private 
financing. One does not need to accept 
sO pessimistic a view to assert that to no 
small extent success or failure of the Act 
to accomplish its purposes should be 
credited or debited to the soundness of 
judgment shown by the Commission in 
the exercise of its discretionary powers. 

Some difference of opinion has existed 
as to whether the unsatisfactory condi- 
tions revealed by the report of the Com- 
mission in 1936 were so serious and so 
prevalent as to justify legislation of the 
type represented by the Trust Indenture 
Act. Although apparently few have been 


4 Section 312 (b). 
46 Section 314 (a). 


prepared seriously to defend such prac- 
tices as were there described, there has 
been some opinion to the effect that 
these cases were unusual, exceptions to 
the general practice of the business com- 
munity; that in some of these cases 
injustices could have been avoided, 
without restrictive legislation, if the 
courts having jurisdiction had had 
greater familiarity with the applicable 
principles of law. To those who hold 
such and similar views, it has appeared 
quite unecessary that for the sins of the 
few the many should suffer the hard- 
ships of what might appear to be a 
strait-jacket of statutory require- 
ments and administrative rules and regu- 
lations.*” 

It is difficult and perhaps unwise to 
attempt to appraise new legislation. The 
proof or disproof of wisdom in the draft- 
ing of its terms, or in drafting it and pas- 
sing it at all, must largely be found in 
subsequent experience. Legislators and 
their advisors are far from omniscient, 
and the parliamentary techniques of 
amendment and repeal can always be 
employed. The purpose of the present 
article has been primarily to set forth in 
outline the objectives and the major 
provisions of a statute as yet hardly sub- 
jected to the tests of the market place. 


47 Cf. Wham, op. cit. at 179. 
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“Fair Value” and the Deficiency Judgment 
By JOHN L. TIERNEY* 


The Problem 


, ; ‘HE deficiency judgment problem re- 

sulting from the foreclosure sale of 
property for less than the balance due on 
the mortgage was a perplexing phe- 
nomenon of the drastic decline in realty 
prices during the period from 1929 to 
1934.1 When prices obtainable at fore- 
closure sales declined to a tremendously 
low level with the widespread economic 
collapse, mortgagors frequently lost 
their properties, but still remained 
burdened by deficiency judgments be- 
cause the property sold (usually to the 
mortgagee) for less than the amount re- 
maining due on the mortgage. The ob- 
ject of the legislation of recent years 
which sought to circumscribe the rights 
of the mortgagee in such cases was to 
prevent his unjust enrichment at the 
expense of the mortgagor. In the words 
of one court, the aim was “to prevent the 
mortgagee from collecting his debt 
twice.’ 

The hardship thus caused mortgagors 
recently led to a reexamination of the 
rules relating to the methods by which 
deficiencies were calculated. The belief 
that the foreclosure sale was a competi- 
tive one, competent to attract bidders to 
protect the interests of the mortgagor 
 * Federal Housing Administration, Washington, 
D. C. The opinions expressed herein are those of the 
writer as an individual only, and are not necessarily the 
official views of the Federal Housing Administration. 

1 Report, Joint Legislative Committee on Mortgage 
Moratorium and Deficiency Judgments, State of New 
York, Legislative Document No. 58 (1938) 24. The value 
of residential real estate is estimated to have declined by 
¥ between 1930 and 1934. (Wickens, “Adjusting the 
Mortgagor’s Obligation to Economic Cycles,” 5 Law 
and Contemporary Problems 617, 619 (1938).) The in- 
dex of estimated value per acre of farm real estate 
(1912-19=100) fell from 116 in 1929 to 73 in 1933. 
(Regan, “The Farm Real Estate Situation,” U. S. 
Dept. of Agriculture (1939), Table 1, p. 4.) 


and thus, prevent the property from 
being sold to the mortgagee for a pit- 
tance, proved to be an erroneous assump- 
tion. (And our economics didn’t help us 
to explain why a sole bidder should ap- 
pear at a sale conducted to dispose of 
such universally usable property as 
farms and homes.) 


The Deficiency Fudgment in Mortgage 
History 


The early English common law knew 
neither foreclosure nor deficiency judg- 
ment.? The mortgage was viewed as an 
instrument vesting title in the mort- 
gagee, subject to defeasance by the mort- 
gagor on payment of the debt when due. 
If the debt was not paid on the “law 
day,” the mortgagee was confirmed in 
his title.‘ The mortgage was then the 
security instrument par excellence as far 
as furnishing the lender with an expedi- 
tious method of realizing upon his 
security. However, the chancellors, by 
recourse to the emerging system of 
equity, sought to protect the mortgagor 
from undue hardship; they held that the 
property transferred for a loan was for 
purposes of security only, and in case of 
default the mortgagor was granted an 


2 Knaus v. Brady, 159 Misc. 296, 287 N. Y. Supp. 743 
(1936). 

3 “No personal judgment was granted or sought, re- 
covery of the money not being the object of the suit.” 
Young v. Vail, 29 N. M. 324, 371, 222 Pac. 912, 924 
(1924); Longwith o. Butler, 8 Ill. 32 (1845); Lansing 0. 
Goelet, 9 Cowen (N. Y. Court of Errors, 1827) 346, 385; 
Hazeltine, “Gage of Land,” 3 Essays in Anglo-American 
Legal History 646, 647 (1907); Jenks, History of English 
Law (sth ed.), p. 123 (1938). 

4 Goodinow v. Ewer, 16 Cal. 462 (1860); Barret ov. 
Hinkley, 124 Ill. 32, 14 N. E. 863 (1888); Lansing v. 
Goelet, supra n. 3; 1 Coote on Mortgages (9th ed.) 3 
(1927); Holdsworth, History of English Law (3rd ed.) 
129; 2 Pollock and Maitland, History of English Law 
(2nd ed.) 122-3 (1923). 
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“equity of redemption,” of which he 
might avail himself by payment of the 
mortgage and costs.° This remarkable in- 
novation led one later commentator to 
observe that “the case of mortgages is 
one of the most splendid instances in the 
history of our jurisprudence, of the 
triumph of equitable principles over the 
technical rules.’ 

The rights of the borrower were later 
strengthened by the holding that this 
right to redeem was absolute and could 
not be circumvented even by a solemn 
agreement between the lender and bor- 
rower at the time the mortgage was 
made. This rule found expression in the 
equitable maxim “once a mortgage, al- 
ways a mortgage, and nothing but a 
mortgage.”’ Many of our states went 
much farther than this, and gave the 
mortgagor an additional right to redeem 
after the foreclosure sale.® 

Thus moulded in the traditions of a 
medieval economy, the mortgage be- 
came in early America the matrix of an 
ever expanding volume of credit transac- 
tions. Some of the American courts in 

5 This development did not come without difficulty, 
for there were justices of the common law courts who 
viewed the extension of the rights of the chancellor 
jealously. Chief Justice Hale expressed this in the re- 
mark that “By the growth of equity on equity, the 
heart of the common law is eaten out... .” Roscarrick 
v. Barton, 1 Ch. Cases 217, 219 (1673). By the middle of 
the 17th century the right was generally recognized. 
Turner, The Equity of Redemption (Cambridge, i931) 
27-31; 3 Story, Equitable Jurisprudence (14th ed.) 
§1358 (1918); 4 Kent, Commentaries (12th ed.) (1896) 
159. “The equity of redemption, though it may not be 
coeval with the contract of mortgage was engrafted 
upon it so early, that it has long been adjudged to form 
one of its properties, and to be inseparable from it.” 
(Lansing v. Goelet, supra n. 3 at 350.) 

6 Kent, 4 op. cit. at 159. 

7 Harris o. Harris, 1 Vern. 33 (1683); Jenks, 4 Short 
History of English Law (sth ed.) (1938) 219; 7 Story, 
Equitable Furisprudence (14th ed.), §§1364, 1365. 

8 2 Jones, Mortgages (8th ed.), §1334; 3 Ibid. §§1695- 
1746. Until the foreclosure sale the mortgagor has an 
equity of redemption of which he may avail himself 
against the mortgagee, whereas after the sale such right 
as he has is a personal right only, permitted by statute, 
and of which he may avail himself against a purchaser. 
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accepting the lien theory rather than the 
title theory of the mortgage held that it 
was unjust on foreclosure to require the 
mortgagee to accept the property in dis- 
charge of the debt, since it was obviously 
his intention when the loan was made to 
be repaid in money.® The sheriff’s sale 
was considered adequate to permit full 
realization upon the security. It was 
held at an early date in New York that 
the public sale “‘was the truest test of the 
value of the estate as a resource for the 
payment of the demand.’”?° If, in fact, 
the property did sell for an insufficient 
sum to cover the debt, the courts held 
that it was proper to grant the mort- 
gagee a judgment for the deficiency." 
This right to enforce a personal obliga- 
tion against the mortgagor for any de- 
ficiency resulting from such a sale was 
redefined by the legislatures.” 

The cases almost uniformly held that 
the amount of the deficiency was to be 
computed by calculating the difference 
between the outstanding balance of the 
mortgage, plus costs, and the foreclosure 
sale price. Ordinarily, the sale price was 


Bowen v. Banker’s Life Co., 185 Minn. 35, 239 N. W. 
7742 775 (1931); Jones, op. cit., §1335. 

9 Lansing v. Goelet, supra n. 3. 

10 Thid. at 356. 

11 Tt became the rule at an early date in this country 
that after a foreclosure sale the mortgagee might sue at 
law for the deficiency. Hatch v. White, 2 Gallis. (U. S. 
Circuit Court, 1817) 152; Omaly v. Swan, 3 Mason 
(U. S. Circuit Court, 1828) 474; Cullom 0. Emanuel, 1 
Ala. 23 (1840); Kent, 4 op. cit. 183. The prevailing rule 
seems to have held that the mortgagee need not pursue 
a separate action at law for the deficiency, but might 
secure a deficiency judgment in a foreclosure suit. 
Young v. Vail, supra n. 3. Contra: Dunkley v. Van 
Buren, 3 John’s Ch. (N. Y., 1819) 300; Stellmacher o. 
Sampson, 195 Wis. 635, 219 N. W. 343 (1928). 

12 The various statutory provisions of the states on 
the original nature of the right are discussed in 3 Jones, 
op. cit., §2205. 

18 Wiltsie, Mortgage Foreclosure (5th ed.) 1939, §973- 
The early American case of Amory v. Fairbanks, 3 Mass. 
562 (1793) based the deficiency judgment on the “value 
of the land according to an appraisement.” This rule 
seems to have been adopted in Omaly 0. Swan, supra 
n. 11. Cf. Equitable Life Ins. Co. 0. Slade, 122 Conn. 451 


(1937). 
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conclusive as a basis for computing the 
deficiency in the absence of proof of 
fraud, mistake, or grossly inequitable 
conduct." The doctrine that mere in- 
adequacy of price would not justify a 
court in setting aside a foreclosure sale 
had become settled in the law. 


Recent Legislative Changes 


The manner in which recent legisla- 
tion has changed this rule may be seen 
from the provisions of the various state 
enactments.!° One of the most notable 
examples has been the statutory change 
in New York, since it was the first of its 
kind to be interpreted by the Supreme 
Court of the United States.!” The essence 
of this change, as it affected the calcula- 
tion of the deficiency, was that the “fair 
value” of the property, rather than the 
foreclosure sale price, was to be set off 
against the balance due on the mortgage. 

The New York statute, and several 
similar measures elsewhere, have indi- 
cated a decided departure from the 
previous rule. The recent favorable con- 
struction of the deficiency judgment pro- 
vision of the New York Civil Practice 
Act probably has paved the way for 
similar statutes in other states which 
still cling to the old “sale price” rule. 

Chief Justice Hughes, in the opinion,'® 
cast aside the argument of the holder of 
the mortgage that the law violated the 

14 Jones, 3 op. cit., §2108. 

8 Thid., §2140. 

16 Ala. Gen. Acts 1935, §3, p. 185; Ariz. Laws 1933, 
c. 88; Ark. Acts 1933, No. 57; Calif. Stats. 1933, p. 
1672; Laws of 1939, c. 586, p. 1991; Ga. Laws 1935, 
p. 381; Ida. Laws 1933, c. 150; Mich. Acts 1937, No. 
143; Minn. Laws 1939, c. 7, §3; Mont. Laws 1939, c. 
124; Miss. Laws 1938, c. 346; N. J. Laws 1933, c. 82; 
N. Y. Laws 1933, c. 694; Laws 1938, c. 510; N. C. Laws 
1933, ¢. 275; N. D. Laws 1935, c. 242; Pa. Laws 1933, 
Sp. Sess., p. 243; Acts 1937, p. 2751; S. C. Laws 1933, 
Act of May 2, 38 Stat. at Large, p. 350; S. D. Laws 
1937, c. 208; Tex. Stats. 1933, c. 92; Wis. Laws 1935, 
C. 449. 

17N. Y. Stats. 1933, c. 794; Honeyman 0. Facobs, 306 
U. S. 539 (1939). 

18 Thid. at 442. 
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contract clause of the Federal Constitu- 
tion.!9 The mortgage involved was exe- 
cuted in 1928 to secure a bond for 
$15,000, and was payable with interest 
in 1931. On default, the holder of the 
bond and mortgage brought suit for fore- 
closure. The property was bid in by the 
mortgagee at the sale for the sum of 
$7,500. The amount then due was found 
to be $15,771.17, plus taxes, fees, and 
other expenses of $1,319.03, which left a 
deficiency of $9,590.20. The mortgagee 
then made his application for confirma- 
tion of the sale and requested a defi- 
ciency judgment. In accordance with the 
statutory requirement, the mortgagor 
submitted evidence as to the true 
“value” of the property. The lower court 
was satisfied with the proof stating such 
“value” to be $25,318, and found no con- 
test as to the correctness of that sum. 
Thereupon it denied the request upon 
the ground that “the value of the prop- 
erty is equal to the debt. . . .” The court 
of appeals sustained the ruling of the 
lower court that the statutory change 
did not impair “the obligation of a con- 
tract.’ 

This was affirmed in the Supreme 
Court in the decision stating that con- 
tractual rights had not been violated, 
since the holder of the mortgage had se- 
cured by his purchase at the foreclosure 
sale a property worth considerably in ex- 


19 Cf, Wright v. Vinton Branch of Mountain Trust Co., 
300 U. S. 440 (1936), upholding the validity of the sec- 
ond Frazier Lemke Act, 49 Stat. 942 (1935), 11 
U. S. C. A., §203 (Supp. 1939). 

20 The court referred to the earlier opinion in Rich- 
mond Mtge. Co. v. Wachovia Bank, 300 U. S. 124 (1937), 
in which it had upheld a statute of North Carolina pro- 
viding that, after a trustee’s foreclosure under power of 
sale, the mortgagor could, when subsequently sued by 
the mortgagee purchaser, show in defense that the prop- 
erty was fairly worth the amount of the debt. Mr. 
Justice Roberts in that opinion observed that the stat- 
ute “merely restricted the exercise of the contractual 
remedy to provide a procedure which, to some extent 
renders the remedy by a trustee’s sale consistent with 
that of equity.” 





184 


cess of the mortgage debt. Thus the con- 
stitutionality of the “fair value” rule as 
a temporary measure was upheld in the 
opinion, rendered by the Chief Justice, 
stating that it had always been within 
the power of courts of equity in this 
country to refuse to confirm inequitable 
sales, and that the statute in question 
was designed to secure to the courts the 
exercise of this power." The Court said: 


“The contract contemplated that the 
mortgagee should make himself whole, if 
necessary, out of the security but not that he 
should be enriched at the expense of the 
debtor or realize more than what would re- 
pay the debt with the costs and expenses of 
the suit. Having a total debt of $15,771.17, 
with expenses, etc., of $1,319.03, appellant 
has obtained through his foreclosure suit the 
property of the debtor found without ques- 
tion to be worth over $25,000. He has that 
in hand. We know of no principle which en- 
titles him to receive anything more. Assum- 
ing that the statute before its amendment 
permitted a recovery of an additional 
amount through a so-called deficiency judg- 
ment, we cannot say that there was any con- 
stitutional sanction for such a provision 
which precluded the legislature from chang- 
me t..ce™ 

Yet a glance at a few of the cases pre- 
viously decided in New York,” as well as 
elsewhere,” will convince one that such a 


21 306 U. S. 539 (1939). 

2 Tbid., at 542-3. 

% Compare Loma Holding Corp. v. Cripple Bush 
Realty Corp., 147 Misc. 655, 265 N. Y. Supp. 125 (1933) 
with Bank of Manhattan Trust Co. v. Ellda Corp., 147 
Misc. 374, 265 N. Y. Supp. 115 (1933). These are cases 
in which two different judges of the same court disa- 
greed on the extent to which equitable relief was per- 
missible. 

% Anderson v. White, 2 App. D. C. 408 (1894) repre- 
sents an application of a strict rule to deny equitable 
relief. In Lipscomb o. N. Y. Life Ins. Co., 138 Mo. 17 at 
24, 39 S. W. 465 at 466 (1897) the court said: “(However 
strongly our sympathies may be enlisted for the un- 
fortunate victims of hard times they cannot furnish a 
basis for equity jurisdiction; and such courts cannot and 
ought not to be made the instruments of speculation in 
the future values of property, even for the benefit of the 
unfortunate.” In Mich. Trust Co. 0. Cody, 264 Mich. 
258, 249 N. W. 844 (1933), the court upheld a refusal 
to confirm when it considered the price bid inadequate. 
In that case the mortgagee’s claim was for $93,000, 
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power has not always been recognized 
universally. Modern American courts of 
equity seem to have been more timid in 
the exercise of these discretionary pow- 
ers than those early English chancellors 
who permitted some mitigation of the 
harshness of the common law by their 
invention of the equity of redemption. 
Critics of our equity can validly point to 
its recent ineptitude in moulding reme- 
dies to meet conditions resultant from 
the depression impact upon the mort- 
gage financing system as an epitome of 
its modern dereliction. Aside from a few 
conspicuous examples, equity was found 
wanting in the modern occasion when 
presented with a unique challenge to 
effect “natural justice.” 

During recent years two chief forms of 
legislative interference with the historic 
rights of the mortgagee have been noted. 
The one type, creating a moratorium on 
foreclosures,” is not considered here. The 
second, that of interference with the 
right of the mortgagee to a deficiency de- 
cree after foreclosure, is illustrated by 
the statute involved in the Honeyman 
case,” and the others referred to else- 
where.?” There has been some agitation 
for the abolition of the right altogether,”* 


whereas the only bid was for $50,000. Since that would 
have left a deficiency judgment of more than $43,000, 
the court refused confirmation. The only fact men- 
tioned by the court to confirm its belief that the value 
was higher than the bid price was an assessed value of 
$185,000 under the property tax. Cf. Kotler 0. Fohn 
Hancock Mut. Life Ins. Co.,.113 N. J. Eq. 544, 168 Atl. 
36 (1933); Ortoleva v. Di Feser, 191 Atl. sos (R. I. 1937). 

% Feller, “Moratory Legislation: A Comparative 
Study,” 46 Harvard Law Review 1061-85 (1933); Po- 
teat, “State Legislative Relief for Mortgage Debtors 
during the Depression,” 5 Law and Contemporary Prob- 
lems 517 (1938). 

% Laws of 1933, c. 794, §1083a New York Civil 
Practice Act. ; 

27 Statutes cited supra, n. 16. 

28 Report, Joint Legislative Committee on Mortgage 
Moratorium and Deficiency Judgments, of. cit. at 35; 
MacChesney and Leesman, “The Mortgage Foreclosure 
Problem,” 23 4. B. 4. Fournal 41, 47 (1937); H. R. 
8622 introduced in 75th Congress aimed to abolish the 

(Footnote 28 continued on page 185) 
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but such a drastic statutory change 
probably is unconstitutional if applied to 
existing mortgages.”® The usual change 
was somewhat similar to that exempli- 
fied in the New York statute. Some of 
these were upheld,*° whereas others were 
invalidated.*! In one state, the statute 
was held inapplicable to mortgages pre- 
viously executed. 

There will doubtless be further at- 
tempts to redraft the statutes which 
have been declared invalid in these 
states in the light of the principles enun- 
ciated by the Court in passing upon the 
New York law, even though it is recog- 
nized that a court of equity always has 
had the power to stay “unconscionable” 
sales. In view of the timidity shown by 
some of the courts in recent cases, the 
best policy probably would be to give 
the right a statutory sanction.* 

However, it must be remembered that 


(Footnote 28 continued from page 184) 
right of the HOLC to obtain deficiency judgments in 
foreclosure cases. 

29 Bronson v. Kinzie, 1 Howard 311 (U. S., 1843); 
Howard v. Bugbee, 24 Howard 461 (U. S., 1860). The 
rule is stated in Barnitz v. Beverly, 163 U. S. 118 at 122 
(1896) thus: “The decisions in this court are numerous 
in which it has been held that the laws which prescribe 
the mode of enforcing a contract, which are in existence 
when it is made, are so far a part of the contract that 
no changes in these laws which seriously interfere with 
that enforcement are valid, because they impair its 
obligation within the meaning of the Constitution of the 
United States.” Bronson v. Kinzie, supra, invalidated a 
state statute passed subsequent to the panic of 1837 
which extended the mortgagor’s right to redeem for one 
year beyond the foreclosure, and prevented sales for 
less than 24 of the value of the property. Cf. Home 
Bldg. & Loan Assn. v. Blaisdell, 290 U. S. 398 (1934). 
Justice Hughes there points out that in the Kinzie case 
the extension was absolute, with no protection furnished 
the mortgagee by the application of the income from 
the rental of the property to the payment of accruing 
taxes, insurance, and interest, as was provided in the 
Minnesota statute. 

30 Richmond Mtge. Co. 0. Wachovia Bank & Trust Co., 
supra n. 20, affirming 210 N. C. 29, 185 S. E. 482 (1936); 
Honeyman v. Facobs, supra n. 17; Mutual Bidg. & Loan 
Assn. v. Moore, 232 Ala. 488, 169 So. 1 (1936); Klinke v. 
Samuels, 264 N. Y. 144, 190 N. E. 324 (1934). 

31 Kresos v. White, 47 Ariz. 175, 54 Pac. (2d) 800 
(1936); Adams v. Spillyards, 187 Ark. 641, 61 S. W. 
(2d) 686 (1933); Atl. Loan Co. v. Peterson, 181 Ga.:266, 
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the New York statute was enacted as an 
emergency measure only..It was re- 
enacted subsequently in substantially 
similar form as permanent legislation in 
1938.4 In speculating upon its fate, if 
questioned as a permanent measure, it is 
interesting to note that the Court made 
no mention of the emergency as it did in 
the Blaisdell case upholding the Minne- 
sota moratorium law.® In view of the 
holding that the statute merely reen- 
forced the equitable arm of courts, it 
would not seem possible to question it as 
permanent legislation. 

It has been suggested that if the 
courts, in exercising their equitable pow- 
ers, refused to confirm a sale for less than 
“fair market value,” the method of real- 
izing upon the security by a foreclosure 
sale would be effectively prevented. 
The statute, however, avoids this diffi- 
culty by allowing the sale, but permit- 


182 S. E. 15 (1935); Vanderbilt v. Brunton Piano Co., 
111 N. J. L. 596, 169 Atl. 177 (1933); Alert Bldg. & 
Loan Assn. v. Bechtold, 120 N. J. L. 397, 199 Atl. 734 
(1938); Beaver Bldg. & Loan Assn. v. Winovich, 323 Pa. 
483, 187 Atl. 481 (1936); Penna Co. v. Scott, 329 Pa. 534, 
198 Atl. 115 (1938); Federal Land Bank v. Garrison, 185 
S. C. 255, 193 S. E. 308 (1938); Langever v. Miller, 124 
Tex. 80, 76 S. W. (2d) 1025 (1934). 

2 Birckhofer ». Krumm, 27 Cal. A. (2d) 513, 81 Pac. 
(2d) 609 (1938), certiorari denied, 305 U. S. 653 (1939). 
The court indicates that a retroactive application of the 
statute would invade the constitutional rights of the 
mortgagee. Bank of America National Trust & Savings 
Assn. 0. Burg Bros., 31 Cal. A. (2d) 352 (1939), 88 Pac. 
(2d) 196. 

33 In the absence of a statute, since the 1933 law was 
declared unconstitutional in Vanderbilt v. Brunton 
Piano Co., supra n. 31, the chancery court, when passing 
upon the amount of the deficiency judgment in a recent 
case said: “Each case as it arises will depend upon its 
own merits and will be a law unto itself. But in the effort 
to fit fair value into varying sets of circumstances we 
run the risk of reviving Selden’s ancient libel that 
‘equity is like the chancellor’s foot’.” Fidelity Union 
Trust Co. v. Ritz Holding Co., 8 Atl. (2d) 235 at 244 
(1939). 

4N,. Y. Civil Practice Act, §1083, as amended by 
Laws 1938, c. 510. 

% Minn. Laws 1933, c. 339, P- 514; Home Bldg. & 
Loan Assn. 0. Blaisdell, supra n. 29. 

% Bonbright, The Valuation of Property (New York: 
McGraw-Hill, 1937), p. 841. 
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ting the deficiency to be calculated on 
the basis of the “fair value” rather than 
the sale price. 

Such a rule has two possible alterna- 
tive effects upon mortgagees. They must 
either allow the property to be pur- 
chased by a third party and realize the 
loss immediately, or they may bid in the 
property on their own account, and hold 
it for such a time as will enable them to 
dispose of it for a figure approximating 
the “value” determined at the time of 
foreclosure. The first possibility is not 
the usual one pursued by mortgagees, as 
we have indicated elsewhere, whereas 
the second alternative is much more 
likely to be the one adopted. 


The Determination of “Value” 


What principles determine how the 
“value” mentioned in the statutes is to 
be calculated? Is it a figure to be found 
by reference to the prevailing prices at 
the time the sale is held? If it is, the 
mortgagor scarcely will be benefited, for 
at the depth of a real estate depression 
few prices are registered in actual sales. 
The price for which the property sells on 
foreclosure cannot be said to represent 
“true value,” for in the vast majority of 
cases the mortgagee bids in the property 
at his own figure.*” Competitive bidding 
has vanished at foreclosure sales con- 
ducted within the last few years.*® 


87 This is indicated from figures compiled by the New 
York Joint Legislative Committee, op. cit. at 15. The 
figures show that out of a total of 40,853 foreclosures 
completed since the law of 1933 went into effect, 40,540 
of these properties were bid in by the mortgagees. 
Similarly, the HOLC reports that in 143,227 foreclo- 
sures completed between 1934 and June 30, 1939, 
140,064 of these properties were acquired by the cor- 
poration, and 777 were sold to third parties. (7 Report, 
Home Loan Bank Board (1939), Exhibit 50, 217.) 
The presence of a reasonable amount of competitive 
bidding should have resulted in a much larger number 
of these properties going to third parties. 

38 The courts have taken judicial notice of the lack of 
competitive bidding in recent foreclosure sales: Federal 
Title & Mtge. Co. v. Lowenstein, 113 N. J. Eq. 200, 166 


The New York statute provides, in 
brief, that the court shall determine by 
affidavit or otherwise the “fair market 
value” of the premises as of the date of 
sale, or such nearest earlier date as a 
market shall have been found to exist.*® 
There seems to be a definite recognition 
that the figure sought can be found only 
by reference to some “normal value” 
concept. 

In a subsequent case, involving an in- 
terpretation of it, the court said the fol- 
lowing: 

“Prior to the depression, the method of 
determining the market value of real prop- 
erty was fairly well established by the de- 
cisions of the courts. In a general way, the 
market value of real property is the amount 
which one desiring but not compelled to pur- 
chase will pay under ordinary conditions to 
a seller who desires but is not compelled to 
sell.... In the depressed condition of the 
market for real property, the old standard of 
market value has become utterly useless. 

“The court should receive evidence of the 
age and construction of the buildings on the 
premises, the rent received therefor, assessed 
value, location, condition of repair, the sale 
price of property of a similar nature in the 
res Pa a conditions in the neighbor- 
hood which affect the value of the property 
therein, accessibility and of all other ele- 
ments which may be fairly considered as 
affecting the market value of real property 
in a given neighborhood. With such evidence 
before it, the trial court, in the exercise of 
its best judgment, should determine the 
market value of the premises in the existing 
circumstances.’’4° 


Atl. 538 (1933); Corn Exchange Bank v. Ekenberg, 161 


Misc. 62, 292 N. Y. Supp. 142 (1936); Federal Land 
Bank ov. Garrison, supra n. 31; see dissenting opinion of 
Heher, J. in Alert Bldg. & Loan Assn. v. Bechtold, supra 
n. 31. An example of the character of bids received in 
depression foreclosure sales is seen in the tabulation 
presented in the case of Federal Title & Mtge. Co. v. 
Lowenstein, supra. Twenty-eight of the 31 properties 
sold during a single day in one county, representing the 
foreclosure of mortgages varying in amount from $6,000 
to $40,000, received bids of $100 each. 

39 N. Y. Civil Practice Act, §1083a. 

40 Heiman v. Bishop, 272 N. Y. 83 (1936). Cf. Cam- 
eron v. Hinze, 286 N. W. 47 (Wis. 1939); Fidelity Union 
Trust Co. 0. Ritz Holding Co., supra n. 33. 
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In the later case it is suggested that 
“value” is to be found by considering an 
“expectation of the return, in the not 
distant future, of a fairly normal mar- 
ket.’’*! Courts are admonished that they 
should not shrink from the task because 
it is difficult. The essence of the rule 
seems to be that after all the suggested 
factors have been considered, they are to 
be combined in some mystical manner 
to determine the final “‘value” through 
the exercise of judgment. 

A method for adjusting the rights of 
the parties in such cases has been sug- 
gested by the Supreme Court of Wis- 
consin in the case of Suring State Bank 
v. Giese.® This court, recognizing the ne- 
cessity for equitable relief in the absence 
of any legislation on the matter, held 
that fair treatment might be accorded 
the mortgagor by: (a) refusing to con- 
firm the sale if it deemed the price in- 
adequate; (b) setting an upset price prior 
to the sale; (c) confirming the sale, even 
though it considered the price inade- 
quate, but only on the express condition 
that “fair value” be used to calculate the 
possible amount of any deficiency judg- 
ment. The court gave the mortgagee a 
choice between either of the two last 
mentioned remedies. 

The first of the above suggestions of 
the court, as a practical matter, was not 
calculated to improve the position of the 
mortgagor, since other sales in a depres- 
sion market hardly would result in a 
higher bid, and would add to the mort- 
gagor’s costs. The second suggestion cer- 
tainly would not be helpful if the upset 
price were not bid, and it is conceivable 
that subsequent sales might be held 
without obtaining a sale which the court 
could confirm on the basis of a pre-estab- 
lished figure. 

| Corn Exchange Bank & Trust Co. v. Ekenberg, 161 


Misc. 62 at 66, 292 N. Y. Supp. 142 at 146 (1936). 
% Tbid, : 
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The court suggested that a determina- 
tion of “potential or future value” would 
assure fair treatment to both mortgagor 
and mortgagee. It was recognized that 
the ordinary meanings of the word 
“value” were not helpful to one seeking 
the principles which should govern. Jus- 
tice Wickhem said: 

“In theory, a thing that cannot be sold has 
no value, and so with a parcel of real estate 
that is offered for sale on foreclosure. It may 
be argued that it is worth what purchasers 
will pay for it, and no more, and that if the 
only price offered constitutes but a negligible 
part of its theretofore assumed value, it 
nevertheless represents the value of the real 
estate at that time. Such a conclusion is 
shocking to the conscience of the court.... 
Certainly the land has value so long as it or 
the buildings upon it may be used, . . . how- 
ever difficult it may be to translate this value 
into terms of dollars. Furthermore, this real 
estate, which is suffering from the conse- 
quences of a period of readjustment through 
which we are passing, has potential or future 
value which may legitimately be taken into 
account .... Under these circumstances it 
is within the power of a court of equity, 
without the aid of statute, to take one or all 
of three steps for the protection of the 
parties and the promotion of a fair solution 
of the difficulties.”’4 

The concept of “potential value” as 
thus enunciated is subject to the distinct 
limitation that it is likely to vary with 
the degree of optimism or pessimism of 
the appraiser who views the future pros- 
pects of the transaction. The court, 
recognizing the role of equity to function 
in providing remedies demanded by new 
situatioris in which a strict adherence to 
legal tradition would work a grave in- 
justice, was groping for a mechanism 
which would permit the ideal of fairness 
to be attained. Doubtless the court was 
shocked by the inability of our monetary 
mechanism and the foreclosure sale to 

4 210 Wis. 489 (1933). 


4 Tbid., at 491-2; 246 N. W. at 557. Cf. Northwestern 
Loan & Trust Co. v. Bidinger, 276 N. W. 645 (Wis. 


1939). 
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translate the worth of the future benefits 
accruing from ownership into a price co- 
inciding with some norm of reasonable- 
ness. In that, of course, the court was 
not alone. 

Thus we find the solution proposed in 
terms of what the property may some 
day be worth, though at what time in 
the future we are not told. Yet a discus- 
sion of the problem in terms of the prices 
which such properties may be expected 
to bring in the future certainly is con- 
sistent with the theory justifying the 
enactment of moratoria laws. The post- 
ponement of foreclosures is futile with- 
out the genuine hope that the properties 
may be sold more advantageously at a 
future date, or unless a reflation of prop- 
erty values will permit refinancing. The 
futurity concept of “value” as a perti- 
nent consideration in such cases seems to 
have been considered elsewhere, though 
less definitely espoused, than by the Wis- 
consin court. 


The Absence of Third-Party Bidding 
at Foreclosure Sales 


Even though we may grant the need 
for such statutes in a depression market, 
do they have a place in a period in which 
there is a tendency for “normal values” 
to prevail? The answer depends upon 
whether sales during such periods will 


In Federal Title & Mtge. Co. v. Lowenstein, supra 
n. 38, the court said: “It is not possible to appraise said 
property or in fact any property from current actual 
sales in the immediate vicinity inasmuch as there have 
been no recent sales except sheriff’s sales which are no 
indication of true value. The real estate market has for 
a long time been utterly paralyzed. The property, how- 
ever, can be given some reasonable valuation, arrived at 
by regard to the capitalization of income, present cost of 
replacement of the buildings and the likelihood of de- 
mand for that kind of property whenever the real estate 
market becomes fairly normal again.” 

46 The value should be determined on the basis of 
“those market conditions prevailing where willing buy- 
ers meet willing sellers and deal on that basis.” Berk- 
shire Life Ins. Co. of Pittsfield, Mass. v. Van Voorhis, 245 
App. Div. 592, 283 N. Y. Supp. 95 (1935). See also, 
Bonbright, op. cit. at 59-61; Meade and Hitch, “An 
Introduction to Economic Analysis and Policy” (1936), 
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attract a sufficient number of bidders to 
protect adequately the interest of mort- 
gagors. 

An essential requirement of the true 
market is that neither party to the trans- 
action be able by his own action or in- 
action to dictate the price at which the 
sale shall be made.** In the typical 
foreclosure sale, even during periods 
considered normal, the requisites of a 
“willing buyer and a willing seller” are 
absent. The position of the mortgagee in 
most recent foreclosures would seem to 
vary considerably from the requirements 
imposed by our definition of the market. 
In most cases he is the single potential 
buyer.‘” 

The explanation of the paucity of 
third-party bidding at foreclosure sales 
can be found by considering the deter- 
rent influences which are at work to keep 
prospective purchasers away. Buyers 
cannot be expected to appear and bid 
against the mortgagee unless they have 
a knowledge of the nature of the security 
offered. The aura of mystery which en- 
shrouds realty titles in most states con- 
stitutes an effective barrier to the attrac- 
tion of outside buyers, placing this type 
of security in an unfavorable position 
with respect to other alternatives com- 


peting for the funds of investors.*® 


102; Federal Housing Administration, Underwriting 
Manual (1938), Pt. III, §13, 1308. 

47 In England the mortgagee is not permitted to buy 
the property at a foreclosure sale. The sale need not be 
by auction, but it must be bona fide to a third party, 
without collusion on the part of the mortgagee, and the 
price must be reasonable. Turner, “An English View of 
Mortgage Deficiency Judgments,” 21 Virginia Law Re- 
view 601 (1935). 

48 “In the modern world, vast fortunes are invested 
otherwise than in real property and the transfer and 
negotiation of large investments and huge quantities of 
securities are made expeditiously and upon short notice. 
In the case of real estate, however, considerable periods 
of time must elapse before those who deal therewith can 
be assured that they are obtaining what they have pur- 
chased or are conveying what they have agreed to 
convey.” Report, Mortgage Commission, State of New 
York, Legislative Document No. 63 (1936) 60. 
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Although a successful bidder may 
have a reasonable time after the sale for 
investigation of the title,‘® in order to 
ascertain if it is good and marketable,®° 
he may be compelled to complete the 
purchase where the defect is one which 
he might have discovered on investiga- 
tion.*! In some states the rule of caveat 
emptor applies to bind a purchaser re- 
gardless of the condition of the title. 
Since prospective buyers in many states 
cannot attain the requisite knowledge 
without payment of the necessary fees 
for a search of the records in order to 
prove title, they fail to become inter- 
ested in bidding on such properties.™ 
Thus, the market becomes artificially re- 
stricted. 

Moreover, outside bidders are at a dis- 
advantage, since they must pay in cash, 
whereas the mortgagee may set off his 
mortgage against the amount which he 
bids.** Other advantages, similar in na- 
ture, accrue to the mortgagee. For in- 
stance, it became common in depression 
foreclosure sales held in New York to 
waive the customary 10% deposit pay- 

49 Rousell v. Hughes, 159 La. 864, 106 So. 332 (1925); 
Ex Parte Floyd, 145 S. Car. 364, 142 S. E. 805 (1928); 


Miller v. Goodwin, 113 S. Car. 365, 101 S. E. 834 (1920). 

50 Fleming v. Burnham, 100N. Y. 1 (1885); 57 A. L.R. 
1470. 

51 “Equity will not relieve a purchaser from his own 
negligence.” (Norton v. Nebraska Loan & Trust Co., 35 
Neb. 466 at 471 (1892).) 

8 Kreps v. Webster, 85 Colo. 572, 277 Pac. 471 (1929), 
68 A. L. R. 666; Vanscoyoe v. Kimler, 77 Ul. 151 (1876); 
Norton v. Nebraska Loan & Trust Co., supra n. §1; cf. 
Lane v. Moody, 251 N. Y. 435, 167 N. E. 578 (1929). 

53 For a discussion of the expense and time necessary 
to prove title under the various systems prevailing in 
the United States at the present time, see Russell, 
“Legal Problems in the Housing Field,” Housing Mono- 
graph No. 2, National Resources Board (1939) 18-25; 
see also Russell and Bridewell, “Mortgage Law and 
Mortgage Lending,” 14 Fournal of Land & Public Util- 
ity Economics 301-21 (August, 1938). Some of the 
European countries provide easier access to the requi- 
site knowledge with respect to matters of title by pro- 
viding for registration in a public record book accessible 
to all interested parties. Palyi, Principles of Mortgage 
Banking Regulation in Europe (Chicago: University of 
Chicago Press, 1934), p. 2. 
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able at the time of sale when the pur- 
chaser was the mortgagee.™ If a deposit 
were required in such a case, the referee 
would have to repay it to the mortgagee. 
An outside bidder would have to pay 
this deposit, and should he fail to raise 
the remainder in cash within the requi- 
site period, he would lose that sum, and 
be held for any loss resultant from a 
resale.** In some states a bidder who re- 
fuses to complete the transaction may 
be compelled to do so by court order, 
which will subject him to punishment for 
contempt if disobeyed.*” 

The uncertainty as to whether a buyer 
eventually will be able to get title un- 
doubtedly has deterred buyers in certain 
states where long redemption periods are 
provided the mortgagor.*® This right 
of redemption which was created for 
his benefit often tends to restrict the 
amount for which the property can be 
sold on foreclosure, since it tends to 
make it unattractive to those who other- 
wise might be interested in it. 

But, it may be asked, even if the sys- 


§ National Conference of Commissioners on Uniform 
State Laws, Handbook of Proceedings (1922) 259. 

55 New York Times, Aug. 20, 1933, §§X and XI, 
p. 10, col. 1. 

56 Camden v. Mayhew, 129 U. S. 73 (1889); Howison ov. 
Oakley, 118 Ala. 215, 23 So. 810 (1898); Mariners Sav- 
ings Bank o. Duca, 98 Conn. 147, 118 Atl. 820 (1922); 
Dill ov. Fasper, 33 Ul. 262 (1864); Orleans Homestead 
Assn. v. Williams, 171 La. 336, 131 So. 39 (1930); 
52 A. L. R. 1521. 

57 Burton v. Linn, 21 App. Div. 609, 47 N. Y. Supp. 
835 (1897); see Clark v. Cohn, 229 App. Div. 785, 242 
N. Y. Supp. 64 (1930). The various remedies available 
against a defaulting bidder have been stated to be the 
following: “Upon proper application the court may dis- 
charge the sale and order a resale; may confirm the sale, 
order the purchaser to complete payment, and hold him 
in contempt for non-compliance with the order; may 
confirm the sale and order a resale for the account of 
the purchaser, charging him with any deficiency arising 
out of the resale, and incidentally order the application 
of money paid as a deposit to be applied on account of 
such deficiency.” (Mariners Savings Bank v. Duca, 
supra n. 56.) 

58 Bridewell, “The Effects of Defective Mortgage 
Laws on Home Financing,” 5 Law and Contemporary 
Problems 545, 558 (1938). 
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tem renders it likely that no one except 
the mortgagee will be able to buy the 
property, is not the mortgagor still pro- 
tected by his right to redeem? Can he 
actually be considered as the disadvan- 
taged party in the transaction, if he can 
get back the property by paying the debt 
plus foreclosure costs before expiration 
of the statutory redemption period? 

Although this right exists, in some 
form or other in the majority of states,®® 
the fact that it is more theoretical than 
real is evident as soon as we recognize 
that, if the mortgagor is to avail himself 
of it, he must pay in cash. If he were in a 
position to do this, or to borrow and re- 
finance the obligation, he probably 
would not have defaulted in the first 
place. The possibility of redemption be- 
comes less likely after the cost of the 
foreclosure action is added. The conclu- 
sion that the redemption right offers in- 
adequate protection to the mortgagor 
from an unfair price on foreclosure seems 
to be borne out adequately by the sta- 
tistics, which show that an extremely 
small number of properties are re- 
deemed.®° 


The Deficiency Fudgment as 
Secondary Security 


Some have argued that, if the mort- 
gagee’s right to a deficiency judgment is 
restricted, the mortgagor will be the 
eventual sufferer, since it will become in- 
creasingly difficult for him to obtain 
mortgage credit.“ The argument is that 
it will tend to restrict home ownership, 


59 Russell, op. cit., supra n. 53 at 5-6. 

60 Statistics of operations of the HOLC show that, of 
143,227 properties foreclosed since the beginning of op- 
erations to June 30, 1939, only 386 properties, or ap- 
proximately 14 of 1%, were redeemed. (7 Report, Home 
Loan Bank Board (1939) Exhibit 50, p. 217.) 

61 In United Bldg. &8 Loan Assn. v. Neuman, 113 N. J. 
Eq. 244, 245, 166 Atl. 537 (1933), the court held that no 
measures should be taken which would “render real 
estate mortgages less desirable as investments.” Dennis 
v. Moses, 18 Wash. 537, 52 Pac. 333 (1898). 
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since mortgagees will refuse to sponsor 
loans of a high ratio to appraised 
“value,” if their right to resort to a per- 
sonal judgment against the mortgagor 
for a deficiency is curbed. 

This, however, seems to ignore the de- 
gree of protection which this right has 
afforded mortgagees in the past. How 
much are they able to realize on these 
claims? It is, of course, impossible to 
answer this definitely, but we have an 
indication that it is very small from the 
figures gathered in New York recently. 
The mortgagee institutions responding 
to the questionnaire of the legislative 
committee investigating the matter in 
1938 reported that the total amount of 
such awards granted since their original 
deficiency judgment law was enacted 
was $18,183,581.87, of which $361,- 
063.88, or less than 2% had been 
collected.” These figures, representing 
1,491 cases in which deficiency judg- 
ments had been granted, would tend to 
refute the belief that mortgagees have 
received any substantial protection be- 
cause the various state statutes previ- 
ously gave them a right to such a claim 
computed by ascertaining the difference 
between the debt and the foreclosure 
sale price of the property. 


The Uniform Act 


The proposed uniform real estate 
mortgage act in the latest draft provides 
that any deficiency resulting from fore- 
closure is to be calculated on the basis of 
“fair value or sale price whichever is the 
higher.” An affidavit of the mortgagee 


82 Report, Joint Legislative Committee on Mortgage 
Moratorium and Deficiency Judgments, op. cit., Ex- 
hibit XII, 15. Approximately similar results in collec- 
tions are shown by the recent experience of the HOLC. 
Hearings before Subcommittee on Appropriations, 
House of Representatives, on Independent Offices Ap- 
propriation Bill for 1941, 76th Cong., 3rd Sess., Pt. II, 
1220-1, 

63 Latest Draft, June 7, 1939, Central Housing Com- 
mittee, Washington, D. C. 
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that the property has been sold at “‘fair 
market value” is sufficient to establish 
that fact unless properly contested by 
the mortgagor. If it is disputed by the 
mortgagor, the act provides for judicial 
determination of such “value” without 
a jury, unless the constitution of the 
state requires that method for such pro- 
cedures. 

If the court determines that the prop- 
erty sold on foreclosure for an amount 
equal to or less than “‘fair value,” the de- 
ficiency is computed on the basis of the 
difference between the “value” as thus 
determined and the unpaid debt, plus 
costs. If it is determined that the prop- 
erty sold at an amount greater than 
“fair market value,” the sale price is 
used in computing the deficiency. It is 
further provided that, if the parties 
agree to accept the majority vote of two 
of three appraisers, chosen by them to 
determine the proper sum, such finding 
is conclusive. 


The Distinction between ‘Value’ 
and “Price” 


It is regrettable that the statutes do 
not attempt to define more definitely the 
meaning of “fair value” for those who 
must interpret them. Affidavits of sev- 


As an illustration of the difficulties involved in an 
attempt to arrive at such values by affidavits, the case 
of Farmers & Mechanics Bank v. Eagle Bidg. Co., 153 
Misc. 554, 276 N. Y. Supp. 246 (1934) may be cited. 
The mortgagee had an unpaid claim of $32,449.75 and 
bid in the property on foreclosure for an upset price of 
$25,000. In the computation of the deficiency judgment 
the court relied upon affidavits to determine the “fair 
and reasonable market value” required by the statute. 
Affiant for the mortgagee insisted that the property was 
worth no more than the amount bid. The four affiants 
for the mortgagor found values as follows: $48,000, 
$53,426, $45,000, and $50,000. An appraiser for the 
HOLC fixed a value of $55,192. The trial judge decided 
that the affidavits presented by the mortgagor showed 
that all pertinent things had been considered, and 
through some undisclosed process arrived at the con- 
clusion that “the fair market value of the property at 
the present time is not less than $45,000, or over $7,000 
more than all of plaintiff’s claim.” The deficiency judg- 
ment was thus refused. 


IgI 


eral parties without an adequate statu- 
tory definition usually will prove to be 
conflicting.“ Moreover, in the absence of 
such guidance, diverse interpretations 
are likely to develop in the various juris- 
dictions, which will result in much the 
same kind of difficulty which now 
prompts the movement for statutory 
uniformity. 

Should this determination of “value” 
which the statutes require be sought 
with reference to the prices prevalent at 
the point of time at which the mortgage 
is being foreclosed? Or is it to be found 
by seeking a “potential value” as was 
proposed by the Wisconsin court?® If 
the first method is used, it will not ac- 
complish one of the chief purposes which 
legislators have in mind when they enact 
such statutes—to protect mortgagors 
from unfair burdens during a period of 
abnormal economic conditions. If the 
aim is to prevent the borrower from 
being burdened unjustly by a deficiency 
judgment when it is impossible to sell 
the security to no one but the mort- 
gagee, and then only at an abnormally 
low price, the “fair value” should be 
sought by a present evaluation of the 
future benefits to be derived by its 
owner. 


6 Suring State Bank v. Giese, supra n. 43. The New 
Jersey Chancery Court in considering the concept re- 
cently observed: “Potential value is anticipated value— 
a value which the property is capable of producing un- 
der hoped for conditions in the future—usually referred 
to as normal. But subnormal economic conditions so- 
called, have been with us so long that there is a suspicion 
at least in the minds of many, that these conditions are 
really normal and that the hoped for improved condi- 
tions, if ever realized will be abnormal.” Fidelity Union 
Trust Co. v. Ritz Holding Co., supra n. 33. See also Bon- 
bright, op. cit. at 846. 

66 The Supreme Court of the United States has pre- 
viously recognized that value may properly be sought 
by reference to a future time. In a famous public utility 
decision the Court said: “An honest and intelligent fore- 
cast of probable future values made upon a view of all 
the relevant circumstances is essential.” Southwestern 
Bell. Tel. Co. v. Pub. Serv. Com. of Mo., 262 U. S. 276 at 
288 (1923). 
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The words “value” and “price” are 
not synonymous. The relationship be- 
tween them is obscured in normal times 
because selling prices in cases of vol- 
untary transfer bear a tolerably close 
relationship to competently appraised 
“values.” The disparity becomes readily 
apparent during a severe depression when 
deflationary forces have destroyed de- 
mand. We can agree with the Wisconsin 
court that the usefulness of such prop- 
erty continues regardless of whether it is 
able to command a price. Economically 
speaking, however, such properties are 
said to have “utility” or ‘‘use values” 
but not “exchange values.”’ Much of the 
difficulty in adjusting the rights of the 
parties in recent foreclosure cases arose 
because the mortgage contract was exe- 
cuted on the basis of “exchange values” 
which could not be realized at maturity, 
both because of the abnormality of the 
general economic conditions which shat- 
tered demand, and because refinancing 
was impossible. Moreover, the mecha- 
nism of the foreclosure sale did not lend 
itself to the attraction of prospective 
purchasers. 

Modern writers on the subject have 
rejected the assumption that their ap- 
praisals are a determination of an in- 
exorable ‘“‘value.”’®* They have rejected 
the view that “the worth of a thing is the 
price it will bring,” and have substituted 

87 Knight, “Value and Price,” 15 Encyclopedia of 
Social Sciences 218 at 222; Underwriting Manual, op. 
cit., Pt. IIT, §13, 1310. Cf. Bonbright, op. cit. at 29, 
especially n. 23. Writers who adhere to the view that 
there is no fundamental distinction between value and 
price when calculated for determination of the defi- 
ciency judgment, seem to imply that a defaulting 
mortgagor may replace his property for an amount cor- 
responding to the price for which it sells on foreclosure. 
This seems to be implicit in the discussion of Bonbright, 
op. cit. at 847. Obviously this is not the case, since such 
a purchaser would have to buy in a market dominated 
on the supply side by institutions and other mortgagees 
holding their properties for what they believe they are 
reasonably “worth.” The belief that value and price are 
identical becomes highly unrealistic when applied to the 


present problem, since it fails to explain why properties 
sell for an infinitesimal sum on foreclosure, whereas a 
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in its place the term “warranted selling 
price” as the proper concept. In addi- 
tion to the requirements necessitated by 
their concept of the market, which pre- 
sumes freedom of choice on the part of 
both parties, their use of the term refers 
to that “price which is justified by the 
future long-term benefits which will ac- 
crue through ownership to a typical 
owner.”’7° 

The problem would be considera- 
bly simplified if jurists would recognize 
frankly the purposive nature of the 
“value” they are seeking. To abstract 
the discussion from the immediate prob- 
lem by a consideration of “use values” 
serves only to compound confusion in 
the solution of a complicated problem. 
A candid recognition that the statutory 
requirement has been adopted as an ex- 
pedient to force an equitable sharing of 
losses in a period of economic and finan- 
cial difficulties would avoid much of the 
confusion inherent in the qualification of 
an already obscure word by adjectives 
such as “real,” “intrinsic,” or “‘poten- 
tial.” 

When the problem is thus considered 
it becomes necessary, in the computation 
of any possible deficiency, to appraise 
the property on the basis of the present 
worth of the future services or income 
which may reasonably be expected to ac- 
crue from ownership. Such an appraisal 


prospective purchaser for investment or occupancy 
must pay a much higher figure. 

68 Babcock, 1 Fournal American Institute of Real Es- 
tate Appraisers 23 (1932), states: “The figure we arrive 
at when we appraise real estate is not market price and 
is not market value. That is not what we are after. What 
we are really after is the amount which someone is war- 
ranted in paying for a piece of property.” 

69 “The word ‘value’ as used by the Administration, 
refers to the price which a purchaser is warranted in 
paying for property for continued use or as long term 
investment.” Underwriting Manual, op. cit., Pt. Ill, 
§13, 1308. DuBois, “The Valuation and Risk Rating 
Systems of the Federal Housing Administration,” 3 
Journal American Institute of Real Estate Appraisers 324 
(1935). 

10 Underwriting Manual, op. cit., Pt. III, §13, $1308 
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should permit a “value” calculation tol- 
erably tending to equal that which was 
accorded an equivalent property when 
it was originally mortgaged. Certainly it 
would be more equitable than if ‘“‘value”’ 
were confused with the “price” realized 
at a foreclosure sale. (This assumes that 
it is a recognized obligation of both 
government and banking to preserve the 
underlying soundness of our price struc- 
tures—at least if soundness existed when 
the mortgages were executed.) Obvi- 
ously, the suggested standard cannot be 
attained in those instances in which the 
property was appraised at an excessive 
figure in a grossly inflated market. How- 
ever, even in such cases the “‘fair value” 
rule will force the parties to share the 
loss in “‘values’”” more equitably than 
would otherwise be the case. 


The Purpose of the Legislation 


What is the real purpose of such legis- 
lation? Is it sponsored solely because of 


a misdirected sense of paternalism for 
the plight of mortgagors during periods 


7 A classic reference to earlier experience is found in 
the statement of Chief Justice Marshall, dissenting in 
Ogden v. Saunders, 12 Wheat 213 at 354 (U. S. 1827): 
“The power of changing the relative situation of debtor 
and creditor, of interfering with contracts, a power 
which comes home to every man, touches the interests 
of all,... had been used to such an excess by state 
legislatures as to break in upon the ordinary intercourse 
of society, and to destroy all confidence between man 
and man. The mischief had become so great, so alarm- 
ing, as not only to impair commercial intercourse, and 
threaten the existence of credit, but to sap the morals of 
the people and destroy the sanctity of private faith.” 
Bancroft, History of the Formation of the Constitution of 
the United States (1882) 230-6. Poteat, op. cit., supra n.25. 

” Warren, Bankruptcy in United States History (Cam- 
bridge: Harvard University Press, 1935). 

73 “The present exigency is nothing new. From the 
beginning of our existence as a nation, periods of de- 
pression, of industrial failure, of financial distress, of 
unpaid and unpayable indebtedness have alternated 
with years of plenty. The vital lesson that expenditure 
begets poverty, that public or private extravagance, 
financed by promises to pay, either must end in com- 
plete or partial repudiation or the promises be fulfilled 
by self-denial and painful effort, though constantly 
taught by bitter experience, seems never to be learned, 
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of economic catastrophe? American his- 
tory is replete with instances in which 
legislative attempts have been made to 
aid the debtor classes.“ Almost uni- 
formly they seem to have coincided with 
depression periods.” Attempts to aid the 
mortgagor are no exception to this gen- 
eral rule. 

As long as our economic system is sub- 
ject to cyclical fluctuations, we can ex- 
pect demands for such legislation to re- 
cur in the future. A fatalistic approach 
to the crucial problems encountered 
during such a period would accept these 
economic maladjustments as inevitable, 
and deny the validity of such forms of 
legislative relief.” 

The potentialities of changing price 
levels to redistribute wealth are quite be- 
yond the scope of this discussion. We 
can, however, agree upon the general 
proposition that if the price level de- 
clines drastically, it becomes increas- 
ingly difficult for a mortgagor to pay 
dollar obligations contracted during a 
high price period. He then pays in 


and the attempt by legislative devices to shift the mis- 
fortune of the debtor to the shoulders of the creditor 
without coming into conflict with the contract impair- 
ment clause has been persistent and oft repeated.” Mr. 
Justice Sutherland, dissenting in the Blaisdell case, 
supra n. 29 at 471-2. However, such an approach ig- 
nores completely the central problem resultant from 
drastic price changes. 

% Typically, depressions may be said to result in a 
decline in the means of payment of mortgagors. The 
decline in employment and pay rolls in the United 
States between 1929 and 1933 was shown by Dr. Isador 
Lubin, Hearings before Temporary National Economic 
Committee (1939), Economic Prologue, Pt. I, 45-55. 
Similarly, cash income of farmers fell from 11.2 billion 
dollars in 1929 to 4.6 billion in 1932. Regan, op. cit. 
supra n. 1, Table 2, p. 7. The gravity of the situation in 
1933 with respect to realty may be seen from data pre- 
sented to Congress in various hearings. Despite the 
foreclosures which had taken place previous to the cre- 
ation of the HOLC, “five billion dollars of mortgages 
on urban homes were already facing foreclosure in the 
country as a whole.” The foreclosure volume had risen 
from 78,365 in 1926 to 273,384 in 1932. Testimony of 
Mr. Fahey, Chairman, HOLC, Hearings before Com- 
mittee on Banking and Currency on S. 3603, 73rd 
Cong., 2nd Sess. (1934) 198-9. 
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“dear” dollars for the “cheap” dollars 
previously borrowed. Coupled with this 
economic fact, and the widespread dimi- 
nution of opportunity which invariably 
accompanies severe depressions, we find 
the additional disturbance of inflexible 
prices which constitute a disproportion- 
ate financial drain upon the incomes of 
debtors.”5 The fact that prices reflect a 
marked “differential sensitivity” during 
a depression accentuates the difficulty of 
a large class of debtors in discharging 
dollar obligations contracted during a 
high price period. This may constitute 
an additional reason which sanctions the 
adoption of a new rule for determining 
the amount of deficiency for which mort- 
gagors are properly responsible in fore- 
closure cases. 

Since we live in an economy in which 
all prices do not react similarly to de- 
pression influences, it becomes necessary 
to invoke legislation designed to curb the 
deflationary forces in the flexible seg- 
ments of our system, if severe misfortune 
is not to befall those whose ability to dis- 
charge mortgage contracts depends in 
large measure upon the maintenance of 
price parities. Those whose welfare is in- 
timately dependent upon the stability of 
“values” may become a legitimate ob- 
ject of legislative concern when the gy- 
rations of our price system threaten to 
cast a double burden upon them. 

We have been admonished that “value 
is a word of many meanings.’ If the 
meaning here appears esoteric, it is at- 
tributable to the emphasis which has 
been placed on the belief that ‘‘the 


% The National Resources Board in their recent pub- 
lication, “The Structure of American Economy,” (1939) 
at 152 says: “The analysis has made it abundantly 
clear that large groups of prices, and to some extent 
labor rates, do not have a quick sensitivity to the decline 
in buying power which accompanied the recent depres- 
sion, while other goods do have such a quick sensi- 
tivity.<e.° 

7% Mr. Justice Brandeis, dissenting with Holmes, in 


statute must be interpreted in the light 
of its purpose.’’”” The introduction of the 
“potential value” concept into the vast 
literature on this subject is meaningless 
unless it is interpreted by reference to 
the problem it was designed to solve. 

If the “fair value” statutes can be in- 
terpreted properly, they offer the possi- 
bility of remedying an evil which has 
long been recognized by students of the 
mortgage problem. It is to be noted that 
these statutes do not impede unduly the 
already complicated foreclosure process, 
since they can become operative only in 
those cases where the mortgagee re- 
quests a deficiency judgment. In such 
cases, mortgagees receive a large meas- 
ure of protection even though the “fair 
value” rather than the foreclosure sale 
price is set off against the debt in com- 
puting the deficiency. The wisdom of 
such legislation becomes even more evi- 
dent when we realize that such a judg- 
ment, calculated on a reasonable basis, 
is more likely to be paid than if calcu- 
lated in such a manner as to make it 
unduly oppressive. 

Such a development certainly can be 
salutary. In many cases in the past 
excessive deficiency judgments placed 
upon the public records tended to ruin 
the credit of the mortgagor in his home 
community. The problem necessarily 
was an outgrowth of the tremendous 
growth in mortgage debts which took 
place in this country subsequent to the 
World War.’® Aside from the resentment 
fostered between the debtor and creditor 
classes, excessive deficiency judgments 


Southwestern Bell Tel. Co. v. Pub. Serv. Com. of Mo., 
supra n. 66 at 310. 

77 Mr. Justice Stone in Lucas v. Alexander, 279 U. S. 
573 at 579 (1929). 

78 The volume rose from 5 billion dollars in 1913 to 27 
billion in 1933. Report, Mortgage Commission, op. ¢#t., 
supra n. 48 at 16. Farm mortgage debts increased to a 
somewhat lesser extent during the same period. Regan, 
Op. cit., supra n. I at 25. 
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undoubtedly have had an oppressive 
psychological influence in accentuating 
the collapse of realty “values” during 
the depression phase of the cycle. In so 
far as they are consciously borne as risks 
by mortgagors, they tend to discourage 
home ownership. Legislative recognition 
of a “potential value” in real estate, 
apart from the price it commands at 
forced sales, should exercise a desirable 
mitigating influence upon a troublesome 
problem in the mortgage system. 
The severe period of readjustment 
through which we have passed has given 
a new impetus to the study of methods 
whereby the mortgage instrument may 
be adapted to our twentieth century 
credit needs. We have been made to 
realize in a vivid manner during our re- 
79 It has been estimated that the cost to the mort- 
gagee of the redemption period accrues at the rate of $2 


per day on a $5,000 mortgage. This is due to loss of 
interest on the investment, accruing taxes, insurance, 
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cent foreclosure experience that the sher- 
iff’s sale does not adequately protect the 
mortgagor. Recent evidence also indi- 
cates that the lengthy redemption pe- 
riods provided in many states unreason- 
ably add to the risks of lending, and are 
of little genuine benefit to mortgagors as 
a class.” In other states, high and un- 
reasonable foreclosure costs become ex- 
tremely regressive in character as ap- 
plied to small loans, and discourage loans 
in aid of building for the groups most in 
need of housing.® It has become increas- 
ingly evident that the legal institutions 
of the various states may seriously im- 
pede the efforts of the Federal Govern- 
ment to stimulate lending and home 
construction. 


and depreciation. Russell, op. cit., supra n. 53 at 9; 
Russell and Bridewell, op. cit. at 308, n. 25. 

80 Ferguson, “The Problem of Foreclosure Costs,” 4 
Insured Mortgage Portfolio 3 (1939); 7 Report, Home 
Loan Bank Board (1939), Exhibit 51, p. 217. 





I. Agricultural Finance in the United States 
By HAROLD W. TORGERSON* 


7 purposes of this article are to 
present a general picture of Ameri- 
can agricultural finance today, and to 
discuss certain current problems in 
the federal program of agricultural 
financing. 


I. Financing Agriculture Today 


The study of agricultural finance may 
best be approached by dividing the field 
into its two major divisions: (1) long- 
term farm mortgage credit, and (2) 
intermediate and short-term loans to 
farmers. In this section will be presented 
a summary of the major facts concerning 
each type of debt and a brief discussion 
of the activities of the federal and pri- 
vate agencies which make the two major 
types of loans. 


A. Farm Mortgage Debt 


The salient points relative to the num- 
ber and proportion of the farms in this 
country that are mortgage-encumbered 
may be had from Table I which sum- 
marizes the situation as of January 1, 
1935, the latest date for which detailed 
figures are available. Of the nearly 
7,000,000 farms in the United States, 
only about 1% were mortgaged. Of the 
farms occupied by owners about 2/5 
(41.5%) were mortgaged, whereas only 
14 of the farms occupied by tenants and 
managers were encumbered. Map I 
shows the percentage of farms mort- 
gaged in each state. 

Total farm mortgage debt in the 
United States amounted to $3,208,- 


* Assistant Professor of Finance, Northwestern Uni- 
versity. 

1 Donald C. Horton, “Fluctuations in Outstanding 
Farm-Mortgage Debt, 1910-1939,” Agricultural Fi- 
nance Review, November, 1939, p. 14. 

2 Agricultural Finance Review, November, 1939, p. 50. 


TaBLeE I. NUMBER AND PERCENTAGE OF 
Farms MortcaceEpD, By Major 
TENURE CLASSIFICATIONS, 
January I, 1935.* 








Mortgaged 
Farms 


Farms Not 
Mortgaged 





Tenure 
Classification No. No. 
(000’s {Per Cent} (o00’s {Per Cent 


Omitted) Omitted) 





65.5% 34-5% 
58.5 


74-9 


Total Farms 4,462 2,350 
Owner and 

part-owner 
Tenant and 


manager 


2,280 1,619 | 41.5 








2,182 731 25.1 











* Donald C. Horton, “Number and Percentage of Farms under 
Mortgage,” Agricultural Finance Review, November, 1938, p. 41. 
Data are from a study made jointly by the Bureau of the Census of 
the Department of Commerce and the Bureau of Agricultural Eco- 
nomics of the Department of Agriculture. 


000,000 in 1910. It increased rapidly to 
$10,702,000,000 in 1922, declined slowly 
to $9,631,000,000 in 1930, and then de- 
creased more rapidly to $7,071,000,000 
as of January 1, 1939.1 A considerable 
part of the recent reduction in this debt 
is attributable to foreclosures and debt 
compromises rather than to repayments. 
Since 1930, the amount of real estate 
acquired by leading institutional lenders 
has increased about $780,000,000.? 
Although the total amount of farm 
mortgage debt has been decreasing, the 
proportion of debt to value has appar- 
ently been increasing. The data avail- 
able pertain to the 1,270,000 full-owner- 
operated farms on January 1, 1935 that 
were mortgaged, and indicate that the 
ratio of mortgage debt to value of land 
and buildings on those farms was 29.1% 
in 1920, 39.6% in 1930, and 50.2% in 
The considerable number of foreclosures led to the 
passage of farm-debt-relief legislation in a number of 
states. For a summary of such legislation enacted by 
the federal and state governments see Donald C. Hor- 


ton, “Long-Term Debts in the United States” (U. S. 
Department of Commerce, 1938), pp. 125-7. 
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PERCENTAGE OF ALL FARMS MORTGAGED, AS OF JANUARY |, 1935 * 


























* Wall and Engquist, A Graphic Summary of Agricultural Credit, p.8. 


1935.5 In large part, the increase in the 
ratio of debt to value reflects a shrinkage 
in land values without a proportionate 
reduction in the amount of debt. The 
high ratio of debt to value is one indica- 
tion of the burden being carried by 
farmers who are in debt. 

Another indication of their burden 
may be found in Table II which gives 
data on gross farm income, interest on 
farm mortgages, and farm property 
taxes. This table reveals that from 1909 
to 1929 the total of interest and taxes 
which owners of land were obligated to 
pay increased at a more rapid rate than 
did gross farm income. How critical the 
situation was in 1932 and 1933 is readily 
apparent from the data. As compared to 
1929, gross farm income was reduced 
about 50%, whereas relatively little 

3 Norman J. Wall and E. J. Engquist, Jr., “A Graphic 


Summary of Agricultural Credit,”” USDA, Miscellane- 
ous Publication No. 268 (September, 1938), p. 8. 


TaBLeE IJ. Gross Farm Income, INTEREST 
on Farm MortcaGEs, AND Farm 
Property TAXES, FOR 
SELECTED YEARS* 

(In millions of dollars) 





Interest 
plus 
Taxes 


Farm 
Property 
Taxes 


Interest 
on Farm 
Mortgages 


Gross 
Farm 
Income 


Year 





$ 392 
939 


$ 6,238 $199 
16,935 476 463 

12,049 582 668 1,250 
5,284 534 541 1,075 
6,142 483 469 952 
7,392 446 452 898 
8,400 411 463 874 
9,317 385 468 853 
1937 | 10,003 370 482 852 
1938 | 8,882 357 479 836 


* Hearings on Agriculture Department Appropriation Bill for 1940, 

p. 11; “The Farm Debt Problem,” 73d Cong., 1st Sess., House Doc. 

Ro. 9 (1933), » PR. 20-1, and data meee directly by the Bureau 
of Agricultural Economics, USDA. 


change occurred in the total of interest 
payments and taxes coming due. In 
recent years, however, the ability of 
farmers to meet these fixed charges has 
increased. 


1909 
1919 
1929 
1932 
1933 
1934 
1935 
1936 


$193 
6 
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B. Sources of Farm Mortgage Loans 


The major sources of long-term agri- 
cultural credit may be classified under 
two headings: (1) federal agencies mak- 
ing farm mortgage loans, and (2) private 
persons and institutions. 

The position of the federal agencies 
making farm mortgage loans may be 
summarized by saying that about % 
of the total number of farms in this 
country are mortgaged, and federal 
agencies are holding about 40% of the 
mortgage debt on these farms.‘ In 1930, 
federal agencies held only 19% of the 
total volume of farm mortgage debt. 
Thus, the importance of these agencies 
in agricultural long-term financing has 
increased very significantly in the last 
decade.® 

The remaining 60% of the present 
farm mortgage debt is held by life in- 
surance companies, commercial banks, 
state credit agencies, joint stock land 
banks (in liquidation), private mortgage 
companies, retired and active farmers, 
and other individuals and private 
agencies. 


I. Federal Agencies Making Farm 
Mortgage Loans 


In legislation over a long period of 
years Congress has shown a very active 
interest in the financial problems facing 
agricultural producers. The more im- 
portant of these acts will be mentioned 
in connection with a brief discussion of 
each of the federal agencies now extend- 
ing farm mortgage credit. 

a. Federal Land Banks. The federal 
land bank system was established in 
1916 to assist farmers in securing real 
estate mortgage loans at rates below 
those then generally prevailing. It was 
designed to be a cooperative credit sys- 

4“The Agricultural Credit Outlook for 1940” (a 


press release of the Bureau of Agricultural Economics, 
USDA, dated November 6, 1939), p. 11. 


tem, with local borrowers being organ- 
ized into groups known as national farm 
loan associations in which the debtors 
bought stock to the extent of 5% of their 
loans. These local units endorsed and 
sold farm mortgages to the federal land 
bank in their district and bought stock 
in these banks to the extent of 5% of the 
loans sold. The capital stock which the 
Government purchased in the federal 
land banks was gradually retired as 
stock purchased by the national farm 
loan associations increased. The rate of 
interest charged by a federal land bank 
on new mortgage loans was set by law 
at 1% above the rate of interest on the 
last issue of mortgage bonds sold by the 
bank, with the expectation that this 
margin would cover operating costs. The 
expenses of the national farm loan asso- 
Ciations were expected to be covered by 
fees on new loans and by dividends re- 
ceived on the federal land bank stock 
which they owned. Profits that arose 
accrued to the stockholders of the na- 
tional farm loan associations which in- 
cluded the people who had borrowed 
through them. 

The system as designed provided a 
means of “packaging” mortgages and 
enabled farmers to borrow funds in the 
investment markets of the country at 
rates prevailing on high-grade, long- 
term issues. The Government provided 
some assistance to the federal land bank 
system by giving tax exemption privi- 
leges on bonds issued by the banks and 
exempting the banks from taxation. The 
expenses of the Federal Farm Loan 
Board were also paid in early years, but 
it may fairly be said that up to 1930 the 
federal land bank system operated suc- 
cessfully with a minimum of government 
subsidy. 

In the depression period the federal 


5 Computed from data in Agricultural Finance Re- 
view, November, 1939, p. 87. 
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land banks, as well as other farm mort- 
gage creditors, found that many farmers 
were unable to meet annual payments. 
Congress strengthened the land banks 
in 1932 by purchasing an additional 
$125,000,000 of capital stock, and in the 
same year gave direct assistance to farm 
mortgage debtors by authorizing di- 
rectors of the land banks to give ex- 
tensions to worthy borrowers.® An ap- 
propriation was made and the Treasury 
was directed to subscribe to paid-in 
surplus of the land banks in an amount 
equal to the amount of extensions 
granted. This law is still in effect. In 
1933, Congress passed the Emergency 
Farm Mortgage Act which, among other 
provisions, specified that for a period of 
five years no payments on the principal 
of farm mortgages should be required of 
borrowers who would find difficulty in 
meeting such payments, providing the 
borrowers were not in default on other 
covenants of the mortgage, such as taxes 
and interest.” Under the several acts per- 
taining to extensions and deferments, 
the Secretary of the Treasury has sub- 
scribed to paid-in surplus of the federal 
land banks, and this surplus on Decem- 
ber 31, 1939 was $187,875,360.8 

The Emergency Farm Mortgage Act 
also provided that for a five-year period 
beginning July 11, 1933 the rate of 
interest charged borrowers should be 
reduced to 44%4%. In 1935, Congress 
reduced this rate to 34%% for a one- 
year period, but this has been extended 
several times and the law now provides 
that the 314% rate shall be in effect to 
June 30, 1940.° In providing for these 
reductions in the rate of interest, Con- 


6 Public Law No. 3, 72d Cong., approved January 23, 
1932. 

7 Public Law No. 10, 73d Cong., approved May 12, 
1933, and 1934 Annual Report, Farm Credit Admin- 
istration, p. 4. 

8 1939 Annual Report, Farm Credit sacatcnaniaies 
(mimeographed edition), p. 41. 


gress directed the Secretary of the 
Treasury to pay quarterly to each of the 
federal land banks such amounts as the 
Land Bank Commissioner certified had 
been granted to borrowers as reductions 
in the amount of interest due. Between 
1933 and 1939 a total of $165,963,000 
was due or paid to the federal land banks 
under this legislation.!° The reductions 
in interest rates materially reduced the 
burden of debt for those farmers who 
were indebted to the federal land banks. 

The federal land banks, on December 
31, 1939, were holding farm mortgages 
in the amount of $1,905,000,000 and 
about 80% of these loans were in good 
standing. 

b. Federal Farm Mortgage Corporation. 
The Emergency Farm Mortgage Act of 
1933 authorized the Reconstruction Fi- 
nance Corporation to make available to 
the Land Bank Commissioner of the 
Farm Credit Administration $200,000,- 
000 to be used for first and second mort- 
gage loans secured by real estate or 
personal property. The primary pur- 
pose of this act was to provide for 
farmers a liberal source of credit for re- 
financing at a time when many creditors 
were insisting on payment of amounts 
due, and credit on a liberal basis was not 
readily available from private sources. 
Although the federal land banks can 
legally make only first mortgage loans, 
and are restricted to a maximum of 50% 
of the “normal” value of the land mort- 
gaged and 20% of the value of perma- 
nent insured improvements, the Land 
Bank Commissioner is permitted to 
make first and second mortgage loans 
and can lend up to a maximum of 75% 
of the “normal” value of farm property, 
real or personal, including crops. 


® The last extension was made by Public Law No. 
643, 75th Cong., which became law on June 16, 1938. 

10 1939 Annual Report, Farm Credit Administration, 
Appendix, Table 19. 

11 1938 Idid., pp. 58 ff. 
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It soon became clear that the $200,- 
000,000 fund would not be adequate to 
meet the demand for emergency loans. 
Congress, therefore, in 1934 provided 
for establishment of the Federal Farm 
Mortgage Corporation which took over 
the assets acquired by the Land Bank 
Commissioner with the $200,000,000 
fund provided by the RFC. The FFMC 
is authorized to have outstanding at any 
one time bonds in an aggregate amount 
not to exceed $2,000,000,000; the 
amount outstanding on December 31, 
1939 was about $1,279,000,000. Unlike 
the bonds issued by the federal land 
banks, these issues are fully guaranteed 
by the United States Government, both 
as to principal and interest. 

In 1934 and 1935 the federal land 
banks could not borrow sufficient funds 
for their needs at low rates in the open 
market. The FFMC rendered assistance 
at that time by purchasing land bank 
bonds and selling its own issues in the 
market. At the close of 1939 the corpora- 
tion was still holding $761,000,000 of 
these bonds. 

The major part of the loans made by 
the Land Bank Commissioner of the 
FFMC were closed during 1934, when 
306,354 loans for a total of $553,136,000 
were made.” The high point in the oper- 
ations of this corporation was reached 
at the close of 1936 with $836,778,000 of 
mortgage loans, the amount on Decem- 
ber 31, 1939 being about $691,000,000. 
As the following data show, the amount 
of new loans made in recent years has 
been declining, and was relatively low 
in 1939: 

Calendar Year 
1936 
1937 
1938 
1939 

In authorizing the FFMC to make 
first and second mortgage loans up to 


75% of the “normal” value of property, 


Amount of New Loans Made 
$77 ,000 ,000 
40,000,000 
29 ,000 ,000 
27,000,000 
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Congress must have realized that losses 
would be suffered if land values declined. 
As of December 31, 1939, farms with an 
investment cost of $44,000,000 were held 
or were in the process of foreclosure." 
On the same date about 29% of the total 
volume of loans was delinquent. No 
criticism is made of the officials of the 
FCA for this record, as it was the desire 
of Congress that loans be made in liberal 
amount and that a sympathetic policy 
be followed in collections. 

Congress has authorized this corpora- 
tion, as well as the federal land banks, 
to grant extensions upon maturing pay- 
ments when, in the opinion of the 
directors, conditions justify such action. 
Congress has also reduced from 5% to 
4% the rate of interest charged bor- 
rowers for the period up to June 30, 
1940, and directed the Treasury to pay 
quarterly to the FFMC an amount equal 
to the interest reductions granted. 

c. Foint Stock Land Banks. The Fed- 
eral Farm Loan Act of 1916, in addition 
to providing for the federal land banks, 
aiso authorized the establishment of 
joint stock land banks. The Emergency 
Farm Mortgage Act of 1933 provided 
that the joint stock land banks should 
make no new loans except for refinancing 
purposes, and gave the FCA the task of 
supervising the liquidation of these 
banks. As of December 31, 1939 the 
gross assets of the joint stock land banks 
amounted to $150,000,000 as compared 
with a peak of $684,000,000 at the close 
of 1926. 

d. Tenant Purchase Loans. Under the 
Bankhead-Jones Farm Tenant Act of 
1937 the Farm Security Administration 


12 1939 Ibid., Appendix, Table 50. 

18 Toc. cit. 

14 1939 Annual Report, Farm Credit Administration, 
Appendix, Table 62. 

16 See Victor W. Bennett, “Joint Stock Land Banks 
in Retrospect,” 20 Fournal of Farm Economics 857-65 
(November, 1938). 
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is making loans for a 40-year period at 
3% interest for the purchase of family- 
sized farms by tenants.!* The loans 
usually cover almost the entire purchase 
price of the land and, in addition, 
debtors often are obligated to the FSA 
on rehabilitation loans. Borrowers have 
the option of making stipulated annual 
payments, or arranging a program of 
variable payments devised to retire the 
tenant-purchase debt over a 40-year 
period. During the first year of the pro- 
gram ending June 30, 1938, 1,840 loans 
were made for a total of $9,199,008; 
during the second year ending in 
June, 1939, 4,341 loans were made for a 
total of $24,140,675.!” For the fis- 
cal year 1939-1940 about $38,000,000 
will be available for new loans of this 


type.!8 


2. Farm Mortgage Loans Made by 
Private Persons and Institutions 


Commercial banks, life insurance com- 


panies, mortgage companies, and private 
individuals hold about 60% of the farm 
mortgage debt, but detailed data are 
available only on the first two groups 
mentioned.!® The peak in the volume of 
farm mortgages held by commercial 
banks was reached in 1920 at a total of 


16 Public Law No. 210, 75th Cong., approved July 22, 
1937. 

17 Data are from a press release of the Department of 
Agriculture, dated September 1, 1939. 

18 Several other federal agencies also are active in 
assisting agriculture with long-term credit. The Rural 
Electrification Administration, as of September 30, 
1939, had made loan allotments of $253,909,000, largely 
to cooperatives, for furnishing electrical service to 
farmers. The FSA on the same date had $11,256,000 of 
loans outstanding to farmers’ cooperative organizations, 
and $6,360,000 of loans for construction of farmstead 
improvements (Agricultural Finance Review, Novem- 
ber, 1939, pp. 87-8). 

By Public Law No. 424 (75th Cong., approved Feb- 
ruary 3, 1938) the FHA was authorized to insure loans 
through approved agencies up to 80 or 90% of the ap- 
proved value of property, land and buildings, not ex- 
ceeding $16,000. The law requires that 15% of the loan 
be used for materials and labor to construct or repair 


$1,447,000,000.7 In 1931 the total 
amount was about $945,000,000; and in 
December, 1935 the low point in volume 
was reached at about $487,505,000. In 
June, 1939 commercial banks were hold- 
ing farm mortgage loans to a total of 
$530,628,000, an increase of about 
$43,000,000 over the 1935 volume.” For 
the first six months of 1939, commercial 
banks made new farm mortgage loans of 
approximately $112,500,000 as com- 
pared to new loans made by the federal 
land banks and the FFMC of about 
$44,000,000.” 

The amount of farm real estate loans 
which life insurance companies had out- 
standing on June 30, 1939 was approxi- 
mately $881,000,000, and the high point 
in their holdings of farm mortgages came 
in 1927 with a volume of $2,164,000,- 
000.8 The volume of loans held declined 
slowly to 1932, then precipitously to 
1937, and since that date very slowly 
again. The real estate holdings of life 
insurance companies increased from 
$220,000,000 to $713,000,000 between 
1932 and 1937, and this accounted for 
about % of the decrease in loans held.™ 
During the first six months of 1939 life 
insurance{companies made new mort- 
gage loans of $74,000,000. 


buildings or to install certain types of permanent 
equipment. As of November 30, 1939, only 520 farm 
property loans were insured for a total of $1,934,300 
(data furnished directly by the statistical division of 
the FHA). 

19 See data given by David L. Wickens in ‘“‘Farm 
Mortgage Credit,”” USDA, Technical Bulletin No. 288 
(1932), p. 22; and by Donald C. Horton in “‘Regional 
Variations in the Sources and in the Tenure Distribu- 
tion of Farm Mortgage Credit Outstanding January 1, 
1938,” Bureau of Agricultural Economics, USDA, 
1938, p. 2. 

20 Norman J. Wall, “Agricultural Loans of Commer- 
cial Banks,’’ USDA, Technical Bulletin No. 521 (1936), 
p. 2. 

21 Data are from Agricultural Finance Review, Novem- 
ber, 1939, p. 87. 

2 “The Agricultural Credit Outlook for 1940,” p. 9. 

%3 Tbid., p. 87. 

% Tbid., p. 50. 
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C. Sources of Intermediate and Short- 
Term Loans to Agriculture 


As with long-term credits, the major 
sources of intermediate and short-term 
funds for agriculture may be classified 
under (1) federal sources, and (2) private 
sources. Commercial banks have been 
the major source of short-term credit for 
agriculture, but the volume of credit ex- 
tended by the large number of federal 
agencies has increased in the last five 
years so that as a group they are now 
a very important source of agricultural 
short-term loans. 


1. Federal Agencies Making Short- 
Term Agricultural Loans 


The major federal institutions pro- 
viding intermediate and _ short-term 
credit for agriculture will be discussed 
under three headings: (1) agencies under 
the Farm Credit Administration; (2) 
Commodity Credit Corporation; and (3) 
Farm Security Administration. The 
amount of loans outstanding for each of 
these agencies on December 31, 1939 is 
given in Table III. 

a. Farm Credit Administration Agen- 
cies. The Farm Credit Act of 1933 pro- 
vided for the establishment of produc- 
tion credit corporations and gave them 
three functions: (1) to organize pro- 
duction credit associations; (2) to assist 
in capitalizing them; and (3) to super- 
vise them. The 12 production credit 
corporations, one in each federal land 
bank district, are now engaged primarily 
in supervising the lending and invest- 
ment operations of the 528 production 
credit associations which were in active 
operation on December 31, 1939. These 
associations are local cooperative organ- 
izations of farmers and stockmen, and 
every county in the United States was 
being served by some association at the 
close of 1939. In order to borrow from 
an association a member must hold stock 


TaBLeE III. INTERMEDIATE AND SHORT-TERM 
AGRICULTURAL Loans OUTSTANDING BY 
SELECTED FEDERAL AGENCIES AS 
or DECEMBER 31, 1939* 








Farm Credit Adminis- 
tration Agencies: 
Production Credit 
Associations 
Banks for Coopera- 


$154,496 ,000 


76,252,000 
Federal Intermediate 
Credit Banks 
Emergency Crop and 
Feed Lo 115,775,000 
Drought Relief Loans} 52,555,000 
— Agricultural 
redit Corp 


Commodity Credit Cor- 


35,189,000 


8,005,000 $442,272,000 


235,038,000 
Farm Security Adminis- “ 
tration: 
Rural Rehabilitation 
276,223,000 


$953, 533,000 








* Data on the agencies of the Farm Credit Administration are 
from 1939 Annual Report, Farm Credit Administration; data on the 
Commodity Credit Corporation are from an undated mimeographed 
statement !released by that agency; and data on rural rehabilitation 
loans were furnished direct by the Farm Security Administration. 


in the amount of $5 for every $100 or 
fraction thereof borrowed. Loans are 
made for a period not to exceed one 
year, and for a wide variety of purposes 
including the production, harvesting and 
marketing of crops, buying and raising 
livestock and poultry, etc. Production 
credit associations are the chief federal 
agencies making short-term loans to 
farmers on a business basis, and the rate 
of interest charged borrowers for most 
of 1939 was 44%. 

The Central Bank for Cooperatives 
and the 12 district banks for coopera- 
tives were established under authority 
of the Farm Credit Act of 1933 to make 
loans to farmers’ cooperative associa- 
tions. At the close of 1939 there were 
1,634 cooperative associations indebted 
to these banks for a total of $76,252,000. 
Loans are made for short and long pe- 
riods and interest rates varying from 
1% to 4% were in effect in November, 


1939. 
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The federal intermediate credit banks 
were established in 1923, and in recent 
years have been engaged principally in 
discounting paper for production credit 
associations and banks for cooperatives. 
They also discount paper for state and 
national banks and for cooperative live- 
stock companies and other private 
financial concerns. 

Emergency crop and feed loans are 
now made under the jurisdiction of the 
production credit division of the FCA. 
Such loans were authorized by Congress 
at intervals between 1918 and 1930 for 
various geographical areas and since 
1931 have been made each year on a 
nation-wide basis. From 1918 through 
1937 a total of 3,029,000 emergency crop 
and feed loans were made for an aggre- 
gate amount of $341,061,000.% On De- 
cember 31, 1939 a remainder of $106,- 
393,000 was uncollected. The tendency 
has been for a declining volume of loans 
in recent years. In 1938 loans to the 
number of 175,000 were made for a total 
of $19,648,000, of which $4,428,000 were 
outstanding on December 31, 1939. In 
1939 loans to the number of 143,000 were 
made for a total of $15,191,000, of which 
$4,954,000 were outstanding on Decem- 
ber 31, 1939. The total amount of un- 
collected emergency crop and feed loans 
on that date was $115,775,000. 

Under an act of Congress approved 
June 16, 1934 the Governor of the FCA 
was directed to make loans to farmers in 
drought areas for the purchase of seed 
and feed and for summer fallowing. 
Loans were made on an unsecured basis, 
and it was recognized that losses would 
probably be large. When availability of 
the appropriation expired on June 3o, 
1935 the sum of $72,009,000 had been 
loaned. As of December 31, 1939 only 


% Data are from 1939 Annual Report, Farm Credit 
Administration (mimeographed edition), Appendix, 
Table 64. 


$19,454,000 had been collected.” 

The last agencies under the FCA that 
will be mentioned are the regional agri- 
cultural credit corporations. These were 
created in 1932 as temporary emergency 
institutions to meet the unusual demand 
for short-term agricultural credit. After 
the production credit associations were 
established to provide a permanent 
source of intermediate credit for agri- 
culture, the regional agricultural credit 
corporations were, by an _ executive 
order, transferred to the FCA for liqui- 
dation. The loans of $144,671,000 out- 
standing on May 1, 1934 were reduced 
to $8,005,000 by December 31, 1939.7” 
The executive order transferring control 
of the regional agricultural credit cor- 
porations to the FCA provided that the 
RFC should pay all expenses of operat- 
ing and liquidating these corporations. 
Under this provision expenses of $16,- 
167,000 had been paid by the RFC to 
the regional agricultural credit corpora- 
tions up to December 31, 1939.78 

b. Commodity Credit Corporation. The 
Commodity Credit Corporation, estab- 
lished October 17, 1933, is now adminis- 
tered under the general direction and 
supervision of the Secretary of Agri- 
culture. This lending institution, making 
loans principally to agricultural pro- 
ducers on the security of designated 
farm products in storage, was organized 
not for the purpose primarily of supply- 
ing credit at reasonable rates to farmers, 
but of aiding the AAA in its efforts to 
raise agricultural prices. This agency 
makes loans to farmers for an amount 
equal to, or sometimes even in excess of, 
the market value of their crops. The 
loans are not made on the usual basis, 
however, for if the security pledged is 
sold for less than the debt, the CCC has 


26 Thid., p. 131. 
27 Tbid., p. 134. 
28 Tbid., Appendix, Table 76. 
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no claim upon the farmer for the de- 
ficiency; but, if the proceeds from sale 
of the security exceed the claim of the 
CCC against the debtor, then the latter 
is entitled to the excess. The result then 
is that the CCC guarantees a certain 
minimum price to the producer. In its 
operations the CCC has acquired title 
to a large amount of agricultural prod- 
ucts. 

Loans against commodities produced 
in a given year are made upon the recom- 
mendation of the Secretary of Agricul- 
ture with the approval of the President. 
The Agricultural Adjustment Act of 
1938 directs that loans be made on 
cotton, corn, and wheat for not less than 
52% and not more than 75% of the 
“parity” price when certain specified 
conditions prevail. 

The corporation has capital stock out- 
standing in the amount of $100,000,000 
owned by the United States Treasury. 
Under an act of March 4, 1939 the cor- 
poration was authorized, with the ap- 
proval of the Secretary of the Treasury, 
to issue and have outstanding at one 
time bonds, notes, debentures, and 
similar obligations in an aggregate 
amount not exceeding $900,000,000. 
These obligations, when legally issued, 
are fully and unconditionally guaranteed 
by the United States both as to principal 
and interest, and the income therefrom 
is exempt from federal, state, and local 
taxation, except surtaxes, estate, in- 
heritance, and gift taxes. 

The CCC attains its objective of 
enabling the farmer to borrow specified 
amounts per unit of agricultural prod- 
uct by (1) extending loans directly to 
farmers, and (2) by agreeing to purchase 
notes representing loans made by com- 
mercial banks and other local lending 


29 All data in this paragraph are from a press release 
giving the status of the Commodity Credit Corporation 
as of November 15, 1939. 


agencies on the same basis as the loans 
made direct by the CCC. On loans made 
by commercial banks the borrowers pay 
the same rate of interest as on a direct 
loan, but the banks pay a 1% fee to the 
CCC for the guarantee that is made. 
Four per cent loans have been made in 
the past but the rate on 1939 crops 
is 3%. 

From its organization in 1933 up to 
November 15, 1939 the CCC made dis- 
bursements in an aggregate amount of 
$1,268,000,000.77 As of November 15, 
1939 loans held by the CCC amounted 
to $245,000,000 and there were commit- 
ments on the part of the corporation to 
buy loans from banks and other local 
lending agencies for an amount of 
$247,000,000. On the same date the cor- 
poration was the owner of 6,873,000 
bales of cotton, 20,813,000 bushels of 
corn, and 4,210,000 bushels of wheat. 
Table IV indicates the amount of loans 
that had been made on various com- 
modities from date of organization to 
February I, 1939. 

Under Public Law No. 442 (75th 
Congress, approved March 8, 1938) the 
TaB_e IV. Votume or Loans MaDE or 
GUARANTEED BY THE ComMoDITY 
CrepiT CorpoRATION ON 
Various CommopIirIeEs, 


OcToBER 17, 1933- 
FEBRUARY I, 1939* 











Direct Loans and 

Commodity Commitments to Other 
Lending Agencies 
AO ccc snc oe cemuceeee $ 908,536,000 
WIEN ois. g: sais oo Mol aiessiw sl oiae ace 245,528,000 
Rina 0.58 lanttesteatenied 40,776,000 
NIN go. 6 5 ca 0h ai oh sin serosa bas 30,211,000 
PMINUED 5.5 oo oslo ees ckbecias 12,207,000 
Wool and mohair............ 10, 574,000 
SURO 5c: 6:s.0 654+: :0isiss\ eee 9, 560,000 
MEAS onc icnie earner 27 5539 ,000 
PEGI oss oon cavesiaecees $1, 284,931,000 








* Hearings before the Committee on Banking and Currency, 
House of Representatives, 76th Cong., ist Sess., on H. R. 4011 and 
H. R. 4012, entitled “To Continue the Functions of Commodity 
Credit Corporation,” etc., p. 70. 
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Secretary of the Treasury is required to 
make an appraisal of all assets and lia- 
bilities of the corporation as of March 31 
of each year to determine its net worth. 
In the event the appraisal shows that 
the $100,000,000 capital has been im- 
paired, the Secretary of the Treasury is 
required, subject to an appropriation of 
funds, to restore the amount of such 
capital impairment. If the appraisal in- 
dicates a net worth in excess of $100,- 
000,000, the excess must be turned over 
to the Treasury by the CCC. 

The appraisal made on March 31, 
1938 indicated losses on commodity 
loans aggregating $92,422,740, and oper- 
ating losses aggregating $1,862,664, 
making a total deficit of $94,285,404. 
This amount was appropriated by Con- 
gress and paid to the CCC by the 
Treasury during the fiscal year ending 
June 30, 1938. About $92,000,000 of 
these losses were on cotton.*® The ap- 
praisal made on March 31, 1939 indi- 
cated an additional impairment of 
$119,599,918 and this amount was ap- 
propriated by Public Law No. 361 (76th 
Congress, approved August 9, 1939). 

c. Farm Security Administration. Work 
being done by the Farm Security Ad- 
ministration at the present time falls 
into three divisions which the agency 


- regards as (1) its immediate or rehabili- 


tation program; (2) its long-term or 
tenant-purchase program; and (3) its 
experimental or homesteads program. 
Only the rehabilitation program will be 
discussed at this point. 

The purpose of the rehabilitation pro- 
gram of the FSA is not to grant loans on 
a business basis, but to extend aid to 
needy farm families. According to a 
recent statement by the Administrator, 
a family is eligible for assistance under 
this program only when (1) it cannot get 


30 Hearings on H. R. 4011 and H. R. 4012, op. cit., 
at p. 75. 


adequate financing from any other 
source, (2) it is recommended as honest 
and hard working by substantial citizens 
in its own county, and (3) it owns or is 
able to rent a farm which can produce a 
living. When such a family applies to the 
county office of the FSA for assistance, 
the cause of the difficulty is analyzed and 
a farm and home management plan is 
agreed upon. Typical purchases financed 
by the FSA include feed, seed, fertilizer, 
farm animals, and equipment. If a loan 
or a grant is made, the county supervisor 
makes frequent visits to see that the 
plans made are being carried out and to 
make constructive suggestions on farm 
operations. The loans average about 
$400 per farmer and draw 5% interest. 
Maturities range from a number of 
months to about Io years. 

As of June 30, 1939 there were 589,046 
active rural rehabilitation loan cases 
with a total of $280,837,768 outstand- 
ing.*! Of this amount $44,183,032 was 
loaned from funds of state rehabilitation 
corporations. The FSA has released only 
very inadequate data on the status of 
its loans but a recent report states that 
much of the money advanced has not 
yet fallen due. The percentage of loan 
maturities collected is said to range from 
50.5% in Kansas, Nebraska, North 
Dakota, and South Dakota to 82.8% 
in Michigan, Minnesota, and Wiscon- 
sin.” 

In addition to extending loans to 
needy cases, the FSA also has made a 
considerable number of grants. As of 
June 30, 1938, 611,595 grants had been 
made for a total of $72,383,000." During 
the fiscal year ending June 30, 1939 
additional grants to the amount of 
$22,758,000 were made, the grants 





3! 1939 Report of the Administrator, Farm Security 
Ad.ninistration, p. 14. 

32 Toc. cit. 

33 Agricultural Statistics for 1939, Pp. §34-5- 
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averaging about $20 per month per 
family. 

In addition to making loans and 
grants, the rehabilitation program of the 
FSA embraces several other activities. 
A service originally started by the Farm 
Credit Administration has, through 
friendly negotiation, adjusted debts of 
$328,000,000 and accomplished reduc- 
tions of $79,000,000 for borrowers.* 
The desirability of continuing the work 
of the debt adjustment agency seems to 
be diminishing, however, as the reduc- 
tions reported by the FSA for the fiscal 
year ending June 30, 1939 were only 
$27,400,000 and the reported cost to the 
Government of carrying on this work 
was $1,516,000. 


2. Private Institutions Making Short- 
Term Loans to Agriculture 


Commercial banks historically were, 
and still are, the dominant source of 
credit for farmers seeking short-term 
credit accommodations, although the 
production credit associations and the 
Commodity Credit Corporation have 
recently been of increasing importance. 
The high point in the volume of personal 
and collateral loans extended by com- 
mercial banks to farmers came in 1920 
with a total of about $3,870,000,000.°? 
In 1931 the comparable total was 
$1,936,000,000; in 1936 it was $594,- 
000,000; and on June 30, 1939 it was 
$1,193,000,000.** The sharp decline from 


% 1939 Report of the Administrator, Farm Security 
Administration, p. 5. 

% Tbid., p. 6. 

36 Data are from “The Agricultural Credit Outlook 
for 1940,” released by the USDA, November 6, 1939, 
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1920 was attributable in part to repay- 
ments and also to the closing of about 
13,500 banks between 1921 and the end 
of 1933. The closing of banks did not 
decrease the obligations of farmers, but 
it eliminated these obligations from the 
loans reported by banks, since only 
operating banks report. The increase in 
short-term loans to farmers since 1937 
is accounted for in major part by an 
increase in the loans made by com- 
mercial banks on stored farm products. 
The Commodity Credit Corporation, on 
payment of a 1% fee, assumes an obli- 
gation to purchase these loans and thus, 
in effect, guarantees payment. As of 
June 30, 1939 the Commodity Credit 
Corporation was obligated to com- 
mercial banks and other private lenders 
on such contracts to the amount of 
$393,000,000.%9 

The final installment of this article 
will contain a discussion and analysis of 
some of the current problems in the 
financing of agriculture by federal agen- 
cies. Attention will be focused on: (1) the 
question of the control exercised over the 
FCA by the Department of Agriculture 
and the implications of this administra- 
tive question for a sound program of 
agricultural finance; (2) the reduction by 
Congress of interest rates on farm mort- 
gage loans made by federal agencies; and 
(3) the matter of government invest- 
ment in federal farm credit agencies. 


p. 14, and the Budget of the United States Government for 


T1941, P- 394+ 
37 Wall, “Agricultural Loans of Commercial Banks,” 
Op. Cit., p. 2. 
38 “The Agricultural Credit Outlook for 1940,” p. 3. 
39 Thid., p. 4. 





A Review of Railroad Financing, 1920-1938: 


I. Volume and Cost of Railroad Capital 
By HERBERT E. DOUGALL* and LORING C. FARWELL} 


‘= present article is concerned with 
two aspects of railroad financing in 
the post-war period: (1) the volume and 
type of new railway security issues; (2) 
the cost of railway borrowed capital. A 
subsequent article will analyze in more 
detail the trends in the features of the 
securities offered, and the development 
of new methods of issuance and sale. 
These studies are based on data collected 
privately but checked against and avail- 
able in reports of the Interstate Com- 
merce Commission. 

The financial difficulties experienced 
by the railroads during the past decade 
have had serious repercussions upon sev- 
eral large groups. First, investors in rail- 
road securities have seen their railway 
holdings drift from their prime position 
to occupy an ignominious place in the 
capital market. The seriousness of this 
loss of position is magnified by the fact 
that it is estimated that, at the end of 
1932, 63% of railway funded debt out- 
standing was owned by insurance com- 
panies, banks, public welfare and educa- 
tional institutions, and individual trust 
accounts,! so that through them millions 
of investors have been indirectly af- 
fected. Second, the employees of the in- 
dustry have suffered in so far as their 
number has declined from 2,022,832 at 
the end of 1920 to 939,505 at the end of 
1938.? Third, millions of users of railway 
service are concerned with the effect of 
the pauperization of the industry on 


* Associate Professor of Finance, Northwestern 
University. 

+ Graduate Assistant in Finance, Northwestern Uni- 
versity. 

1“Tong-Term Debts in the United States” (Wash- 
ington: U. S. Dept. of Commerce, Bureau of Foreign 
and Domestic Commerce, 1937), pp. 51-2. , 


cost, and particularly on the quality of 
service. Fourth, the industries providing 
the railroads with their materials and 
equipment have lost a profitable cus- 
tomer. The experiences of the past few 
years have also been of significance to 
the railway managements, who now 
wonder how the railroads will obtain the 
capital so necessary to their continued 
existence, and to the bankers who once 
relied upon the railroads for such a large 
supply of their inventory of securities. 

The financial outlook for the railways 
and thus the outlook for the above men- 
tioned groups are both hidden in the fu- 
ture. But a study of railroad security of- 
ferings in the post-war period should 
reveal interesting trends in the cost of 
capital and types of financing which may 
help those groups to frame constructive 
policies. 


I. Volume of New Security Issues 


Table I shows the total annual issues 
of railroad bonds, equipment obliga- 
tions, capital stock, and miscellaneous 
obligations authorized by the Interstate 
Commerce Commission from May, 1920 
to December, 1938 inclusive.* 

Before any comments can be made 
concerning the significance of these vol- 
ume data, certain of their leading char- 
acteristics should be explained: 

1. The annual totals do not represent 
new additions to capital, since securities 
issued in refunding operations and in re- 


2 ICC, Statistics of Railways in the U. S. (annual). 

8 Approval of the Commission is required for all 
securities of carriers subject to its jurisdiction except 
notes maturing in two years or less, unless such notes, 
with other such obligations, total more than 5% of the 
par value of all outstanding securities of the corpora- 
tion involved. 
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organization are included, as well as 
those issued to or exchanged with other 
railroad companies.‘ The annual figures 
show the volume of financial operations 
rather than capital growth. 
TaBLeE I, Tora, ANNUAL SALES OF 
RaILroap Securities, May, 
1920-DECEMBER, 1938, 


INCLUSIVE* 
(In Millions) 








Year 


Railroad 
Bonds* 


Equip- 
ment 
Obliga- 
tions* 


Capital 
Stockt 


Miscel- 

laneous 
Obliga- 
tionst 





1920 


$ 35-7 


$15.8 


$ 3.0 


(7 mos.) 


6.8 
10.1 
27.2 
50.7 
17.7 


28.5 
44-3 
35-7 
31.3 
76.1 


68.4 
135.0 
53-4 
170.6 
120.0 


1921 
1922 
1923 
1924 
1925 


1926 
1927 
1928 
1929 
1930 


40.7 
121.8 
296.6 
223.3 
145.9 


353-2 
317.6 
240.1 
454-7 
357-0 


276.3 
564.6 
684.2 
436.0 
785.5 


1931 396.7 17.6 
1932 98.1 5.8 
1933 181.6 I.1 
1934 234.0 77-9 
1935 158.8 40.5 


126.3 
75-3 
55-1 

128.0 

110.0 


CRA AH BHHKO fF WKODO 


81.0 
206.9 
33-9 


$1, 803.5 


152.7 
14.7 
67.5 


$1, 113.7 


633-1 
226.7 
108.7 


$6, 542.6 


* Includes authorizations of $100,000 and over. 

t Does not include “‘no par” stock to which no value was assigned, 
of which 15,180,869 shares were issued during the period. 

+ Includes short-term corporate notes, promissory notes, and re- 
ceivers’ certificates. 


1936 
1937 
1938 


Total 


wbRwO 








$1,792. 











2. Because, in the period, some issues 
have passed through several hands be- 
fore sale to the ultimate owners (as in 
the sale of bonds by one company to an- 
other, then to the public), the data in- 
volve considerable duplication, which 
lessens their value as a picture of capital 
growth. 

3. In addition to the annual dollar a- 
mounts of stock shown in Table I, 


‘The growth of railway capital raised during the 
period by security issues could be measured by a year- 
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15,180,869 shares of no-par stock, to 
which no value was assigned by the com- 
panies, were issued during the period. 
Most of this stock was issued in refinanc- 
ing and reorganization operations. Nev- 
ertheless it represents a significant pro- 
portion of the financing and as such will 
receive more attention in the second part 
of this study. 

4. The miscellaneous group includes 
three main types: short-term corporate 
notes of the investment variety, promis- 
sory notes issued to banks and other cur- 
rent creditors, and receivers’ certificates. 
Direct advances by the Reconstruction 
Finance Corporation are not included. 
The relative significance of these obliga- 
tions and the rise of new and emergency 
sources of short-term funds will be dis- 
cussed in the second installment. 

5. A distinction should be made be- 
tween the totals of bonds and equipment 
obligations issued and those representing 
public offerings on which complete resale 
information is available. Debt securities 
issued for property, exchanged for bonds 
of other railway companies, sold to 
bankers for their own account, sold to 
other railroads, sold “privately” to in- 
surance companies, to the Reconstruc- 
tion Finance Corporation and to the 
Public Works Administration, and those 
issued in refunding and reorganization 
operations in exchange for other securi- 
ties, comprise a significant proportion of 
the total issues in the later years. Cer- 
tain of these categories, notably the 
“private” sales and sale to governmental 
agencies, will be given special attention 
in the second part of this study. 

Subject to the above limitations, cer- 
tain observations may be made concern- 
ing the annual figures shown in Table I. 
It is clear that two main factors have in- 
fluenced both the total volume of f- 


by-year comparison of the net capitalization of the in- 
dustry, that is, not including intercompany holdings. 
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nancing and the shifts among the major 
types—namely, (1) cyclical fluctuations 
in the earning power and credit of the 
industry, and (2) the receptivity of the 
capital market to new corporate issues 
in general or to a particular variety and 
its encouragement or discouragement, 
through lower or higher costs of capital, 
of new financing and refinancing. 
Comparison of the annual securities 
totals and the earning-power of the in- 
dustry as represented by net railway 
operating income and the rate of return 
earned on investment in road and equip- 
ment reveals the relationship between 
the industry’s credit and the volume of 
its financial operations (Table II). 
TaB_eE IJ. InvEstMENT, NET RalLway 
OPERATING INCOME, AND RATE OF 


ReturN Earnep: May, 1920- 
DEcEMBER, 1938* 


(All Railroads Exclusive of Switching and Terminal 
Companies) 








Net Railway 
Operating 
Income 
(In Millions) 


$19,849 $ 12 
20 , 329 601 
20, 580 769 
21,373 975 
22,182 984 


Rate of 
Return 


(Per Cent) 


.06% 
2.96 
3-73 
4-56 


Investment 


Year | (In Millions) 





1920 
1921 
1922 
1923 
1924 


1925 
1926 
1927 
1928 
1929 


Ww 


1,137 
1,229 
1,078 
1,182 
1,263 


23,231 
23,880 
245454 
24,876 
25,465 


26,051 
26,094 
26,087 
25,902 
25,682 


874 
528 
325 
477 
466 


1930 
1931 
1932 
1933 
1934 


mm mt DOO rHRAUNL > 
ccon Ol) OnTIh HO - 
HPO HD NAWNWN Ax 


1.98 
2.66 
2.33 
1.47 


25,500 
25,432 
1937 25,636 598 
1938 25,596 377 


* Annual Reports, Interstate Commerce Commission. 


The volume of total financing, and of 
bond and stock financing in particular, 
follows the cyclical pattern of railway 
earning power very closely, rising from 


505 


I 
935 be 


1936 
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the depression low of 1920-21 to the 
peak in 1929-30 (with a minor cyclical 
downturn in 1924-26), declining through 
1935, increasing again in 1936, and de- 
clining again in 1937-38 when a new re- 
cession in earnings hit the industry. 

The cyclical pattern of equipment fi- 
nancing does not conform to the genera! 
pattern and shows even greater fluctua- 
tions. Purchases of new equipment are 
postponed during years of low earnings, 
then pile up in better years. The trend 
of equipment financing in the period 
1931-37 illustrates this tendency. In the 
poorest years practically no equipment 
was purchased, but by 1937 accumu- 
lated need and improved earnings com- 
bined to make possible an extraordinary 
volume. 

The trend of miscellaneous obligations 
conforms to the cycle during the first 
half of the whole period, as would be ex- 
pected from the fact that the group then 
consisted largely of corporate and prom- 
issory notes. But in the latter half of the 
period some of the years of low earnings 
saw the largest volume of this type of 
financing. This can be explained by the 
fact that the volume of receivers’ certifi- 
cates and advances from the Federal 
Emergency Administration of Public 
Works and from the Railroad Credit 
Corporation (a unit formed in 1931 to 
pool and relend the revenues from rate 
surcharges authorized in that year) rose 
to prominence in the depression years. 
(The relative importance of these 
sources of funds will be dealt with sub- 
sequently.) In short, the demands of car- 
riers in distress which could not have 
raised funds from the normal sources ac- 
count for the very substantial totals in 
the miscellaneous groups in the period of 
low earnings. 

Accompanying the influence of the 
ebb and flow of railroad earnings and 
credit is the effect of the condition of the 
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securities market as a whole. The sub- 
stantial volume of rail bond financing 
during the period 1932-36, when the 
earnings of the industry were low, is par- 
tially accounted for by the fact that car- 
riers with any credit at all took advan- 
tage of the declining rates prevailing in 
the bond market to sell new issues or 
refinance existing ones. Huge refunding 
issues of such roads as the Pennsylvania, 
Virginian, New York Central, Chesa- 
peake and Ohio, Southern Pacific, and 
Union Pacific—the cream of the crop— 
make up the bulk of the issues in 1936. 

The shifts during the whole period be- 
tween bonds and stocks are explained by 
the cyclical and market influences noted 
above. Stock can be sold only when earn- 
ings are substantial. Bonds, on the other 
hand, may be issued during periods of 
mediocre earnings if bond rates are fav- 
orable, since prior liens can be offered. 
As Moulton has pointed out, “... the 
railroad industry is the only one of which 
it is ever said that it sells bonds because 
it cannot sell stock; other industries sell 
stock when they cannot sell bonds.’”® A 
company needing funds may have no 
choice but to offer securities carrying a 
prior claim—and is encouraged to do so 
when rates in the securities market are 
favorable. The stock market as an im- 
portant source of funds seems to have 
been permanently lost since the period 
of the 20’s, because the needed recovery 
in railroad profits has not yet material- 
ized. The bond market and the emer- 
gency sources accounting for a large 
share of the miscellaneous group appear 

5 H. G. Moulton and Associates, The American Trans- 
portation Problem (Washington: Brookings Institution, 
1933), P- 307- Chapter XIV of this work contains an 
excellent review of railway financial policy. 

6 Herbert B. Dorau, “The Cost of Railway Capital 
under the Transportation Act of 1920,” 3 Fournal of 
Land & Public Utility Economics 1-20 (February,1927); 
“Cost of Steam Railway Capital, 1925-1926,” Ibid. 219- 
21 (May, 1927); “Cost of Steam Railway Capital, First 
Two Quarters of 1927,” Ibid. 427-30 (November, 1927); 


to have supplanted it. This raises the in- 
teresting question as to where the indus- 
try is to get the junior capital which it 
needs if its capital structure is not to 
grow more and more top-heavy with debt. 
Perhaps the thorough-going financial re- 
organizations now in progress will so re- 
duce the burden of debt and interest as 
to make it possible for the carriers with 
moderately improved earnings to depend 
once more upon owners’ investment in 
stock issues. 


IT. The Cost of Railway 
Borrowed Capital 


The primary purpose of this section is 
to bring down to date the cost studies 
appearing in the Yournal several years 
ago, without departing from the tech- 
niques originally employed.® As Profes- 
sor Dorau explained in the first of his 
studies, an accurate picture of the cost 
of “borrowed capital” was desirable be- 
cause of the “rule of rate-making”’ in the 
Transportation Act of 1920, whereby the 
ICC was directed to make rates for the 
carriers as a whole or in large groups 
which would enable them to earn a “fair 
return” on the “fair value” of their prop- 
erty—in other words, to be able to at- 
tract investment. The rate to which the 
Commission should point was finally set 
at 5.75%. But was this rate adequate? 
What rate would be adequate? A study 
of the cost incurred in raising borrowed 
funds could throw much light on this 
question. The previous studies presented 
cost calculations, and the reasoning be- 
hind them, for the period May, 1920 
“The Cost of Railway Capital under the Transporta- 
tion Act of 1920,” 4 Ibid. 206-8 (May, 1928); “Cost of 
Railway Capital,” 4 Ibid. 427-8 (November, 1928); 
“Cost of Railway Capital, 1928,” 5 Ibid. 203-4 (May, 
1929); “Cost of Railway Capital,” 6 Ibid. 98-101 
(February, 1930); “Cost of Railway Capital, Through 
June, 1930,” 7 Ibid. 94-7 (February, 1931); “Cost of 
Railway Capital, Through June, 1931,” Ibid. 439-42 
(November, 1931); “Cost of Railway Capital,” 8 did. 
435-8 (November, 1932). 
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through 1931. Data through 1938 are 
now available, and the same method of 
approach as was originally used can be 
applied to the whole 19-year period. Al- 
though the “rule of rate-making” was 
abolished by the Emergency Railway 
Transportation Act of 1933, with the re- 
sult that the cost calculations lack much 
of their original significance, the data for 
the whole post-war period should throw 
considerable light on the financial as- 
pects of this important industry, and 
perhaps serve as a guide to private and 
public groups alike in framing financial 
and regulatory practices and policies. 
Aside from the interests of the groups 
mentioned at the outset of this article, 
the data may be significant in that in the 
future a new and definite yardstick of 
railway earnings, lacking in existing leg- 
islation, may be applied to the transpor- 
tation agencies subject to rate and finan- 
cial regulation. 

The first, and primary, measure of the 
cost of borrowed capital is the interest 
rate computed on the basis of the price 
which the borrowing organization re- 
ceives for the securities issued. In this 
and the previous studies, the interest 
rates on those securities for which it was 
possible to obtain the price to the com- 
pany are combined and averaged on an 
annual basis to give the cost in dollars 
per year per borrowed dollar. Included 
in this cost figure would be: (1) the cou- 
pon payment, (2) the amortization of 
discount or premium exclusive of the a- 
mount of the banker’s spread, and (3) 
the amortized value of the banker’s 
spread. In other words, the cost in terms 
of an interest rate to maturity based on 
the price received by the issuer is the 
sum of the yield to investors and the 
amortized banker’s spread (Table III). 

The trend has been downward in all 
three groups throughout the whole pe- 
riod. As would be expected as a result.of 
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their prior position, the cost of equip- 
ment trust obligations has-been lower 
than the cost of bonds or of the items in 
the miscellaneous group. The greatest 
amount of fluctuation is shown by the 
miscellaneous group, probably because it 
includes a greater variety of sources, es- 
pecially in the last half of the period. 


TaBLe III. Toe Cost to Marurity or 
RAILROAD SECURITIES FOR WHICH 
THE Price RECEIVED BY THE 
Company Was AVAILABLE: 

May, 1920-DEcEMBER, 1938 
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Since the general business depression 
beginning in 1929, the yields have de- 
clined in sympathy with the declines in 
the yields of outstanding railroad obli- 
gations as reflected by various indexes. 
But it is worthy of note that the costs on 
these new issues have been somewhat 
lower than the yields on railway securi- 
ties as a whole, as measured, for exam- 
ple, by Moody’s index of 40 rails, which 
reflects, in part, the higher quality of the 
new issues. As more and more carriers 
have gone into the hands of the courts, a 
smaller group of stronger roads able to 
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issue obligations at the lowest rates re- 
mains. The only explanation for the rise 
in 1938 would appear to be the predomi- 
nance of financing by railroads whose 
credit ratings are either weak or quali- 
fied by receivership. 

A second measure of cost, applicable 
to those issues which are sold to inves- 
tors through investment banking chan- 
nels and which form but a part of the 
total cost to the company on those is- 
sues, is the banker’s spread. In the first 
of the articles in the Yournal on this 
subject, this cost was described by Pro- 
fessor Dorau as the “hiring” cost, the 
cost associated with the mechanics of 
obtaining borrowed capital, and the 
term was sufficiently apt to be used by 
those who subsequently carried on the 
calculations. Although this term is re- 
tained here, the qualification of its mean- 
ing must be emphasized because “‘hired”’ 
capital applies to only that portion bor- 
rowed from the public through public 
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offerings. In certain years, the lack of 
issues is sufficient to make the meaning 
of the averages obscure. For instance, in 
1932, information was available on but 
one issue, a small one of equipment trust 
obligations. In 1938, no adequate infor- 
mation was available on any issue. To 
facilitate study of the data presented in 
Table V, it seems advisable to precede it 
with data showing the amount and the 
relative importance of securities for 
which the resale price was available as 
compared to the total of all securities 
issued. These data are presented in Ta- 
ble IV. 

The hiring cost is presented in four 
different ways in Table V: (1) as the dol- 
lars per hundred dollars of par value of 
securities sold—the percentage of bank- 
er’s spread to maturity value; (2) as the 
ratio of the banker’s spread to the price 
paid by investors—the percentage repre- 
senting the cost of investing through in- 
vestment bankers; (3) as a percentage of 


TaBLeE IV. Tora SEcurRITIES AND THOSE FOR WHICH THE RESALE 
Price Is AvAILABLE: May, 1920-DECEMBER, 1938 
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* Millions of dollars, 
¢ An issue of $400,000 was sold in this year. 





VOLUME AND COST OF RAILROAD CAPITAL 


TaB_e V. Tue Cost or Hirinc CapiraL ExpressepD In Various WAYS FOR 
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* The numbers in the column headings refer to the descriptions in the text (p. 212). e , . 
The data differ somewhat from those used in the previous articles in that issues sold at a variety of yields or prices because of serial 


retirement are not included. 


the amount received by the company; 
and (4) as the difference between the cost 
to maturity at the price received by the 
company and the yield to maturity at 
the price paid by the investor—the cost 
in dollars per year per borrowed dollar. 

The distinct downward trend in the 
“hiring” cost of each major type may 
possibly be explained by (1) the improv- 
ing quality of the issues, especially since 
1930 when only the stronger carriers 
have been able to offer securities to the 
public; (2) the growth of competitive 
bidding, which is particularly noticeable 
in the data on equipment trust obliga- 


tions after this type of sale was required 
by the Interstate Commerce Commis- 
sion in 1926; (3) lower coupon rates re- 
sulting from the downward trend of 
bond rates, especially since 1932; and (4) 
the shrinkage in the supply of desirable 
securities available to underwriters. 

A subsequent article will present the 
qualitative aspects of railway financing 
during the period. It will classify and an- 
alyze the characteristics of the types of 
offerings, the declining role of the in- 
vestment banker, the growth of compet- 
itive bidding, and the rise of government 
agencies as a source of funds. 
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The Southern Pine Case 


HE United States District Court for 

the Eastern District of Louisiana on 
February 21, 1940 affirmed a judgment in a 
suit brought by the United States against 
the Southern Pine Association and other 
organizations and a number of companies 
manufacturing southern pine. This is per- 
haps the most recent use in an important 
case of the now “well known device of the 
Consent Decree” being invoked rather 
widely by the Department of Justice in its 
nation-wide adventure in the enforcement of 
the federal anti-trust laws. This case was 
brought in connection with the Depart- 
ment’s major drive against restraints of 
trade in the building and construction in- 
dustries—a notoriously fertile field for cor- 
rective action. 

There is, of course, a wide distinction be- 
tween allegation and proof, and between 
bringing suit and securing a conviction. The 
device of the consent decree has no doubt 
some virtues of convenience in obtaining 
speedy disposal of important, although 
border-line, cases. Forestry is fast becoming 
an accepted phase of agriculture and forest 
industry has most of the competitive aspects 
and most of the limitations characteristic of 
primary agricultural processing industries. 
These cannot be converted to monopoly. 
But it is possible in these industries to de- 
velop various restraints of competition. Such 
restraints the Department of Justice be- 
lieved it found in the southern pine industry 
and on the strength of evidence—the nature 
of which, of course, has not been disclosed— 
it instituted these proceedings culminating 
in the consent decree. 

One of the weaknesses of proceedings of 
this kind is that they lack the means of an 
authentic adjudication of the facts and acts 
in question. Spokesmen for the Department 
of Justice from time to time have freely said 
that the Department will not accept a con- 
sent decree in these anti-trust cases unless 
by so doing it can gain some ground—what- 
ever that may mean—which could not be 
expected to be gained by prosecution of suit 
at law, even if successful. 

As a consequence it is not possible to say 


with assurance what provisions of a consent 
decree do themselves represent enforceable 
general law, as distinguished from provisions 
which the Department of Justice on the one 
hand and the court on the other regard in a 
particular situation as constituting a proper 
and lawful course of action for a particular 
group of defendants even though a number 
of other courses of action might be equally 
within the law. From that standpoint de- 
crees as in the Southern Pine case tend to 
throw more light upon what is prohibited 
than upon what is permitted by the law. 
That indeed is the essence of the anti-trust 
laws themselves; and perhaps it is well. At 
the same time it throws some useful light 
upon the question, especially troublesome in 
trade association cases, of methods, types, 
and limitations of cooperative action which 
are regarded by the Government as most 
likely to provide effective protections against 
the misuse of some activity, lawful in itself, 
to unlawful or at least unwise objectives. 
The importance of this is illustrated in the 
Southern Pine case. The Southern Pine As- 
sociation was a bona fide trade association 
with between 300 and 400 “subscribers” who 
were companies, firms, or individuals manu- 
facturing southern pine. The Association, 
like all other bona fide trade associations, 
was a purely voluntary cooperation. It had 
no control and no means of control over the 
action of any individual subscriber. Yet the 
Government sought to hold the Association, 
in part at least, accountable for alleged ac- 
tions of individual subscribers or their 
agents, of which the Association in fact had 
no knowledge or means of knowledge and, 
of course, no control or means of control. In 
this the grand jury supported and the court 
in final judgment sustained the Depart- 
ment’s view. As a result the defendant Asso- 
ciation in this case bore the brunt of conse- 
quences of actions not of its own, nor of its 
knowledge, nor subject to its control. It at 
least may be said that this technique in- 
volves an important new contingent hazard 
to trade associations against which there ap- 
pears at the moment no effective protection, 
no matter how scrupulous or meticulous may 
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have been the Association’s own observance 
of the limitations of the law. 

Probably the most important provision of 
the Southern Pine decree is the requirement 
that the inspection service, heretofore con- 
ducted by the Association as a major part, 
but as only one of many parts, of the diversi- 
fied services of the Association, be trans- 
posed into a separate, independent, self- 
governing inspection agency whose services 
are to be available uniformly, as heretofore, 
to all members but in which membership is 
to be available at cost to all manufacturers 
of southern pine without any requirement of 
participation in or financial support of any 
other industry activity. This inspection serv- 
ice and its corollary of grade marking and 
certification are policing functions. The sys- 
tem of standard grades for southern pine for 
many years has been based on the American 
Lumber Standards developed by cooperation 
of producers, distributors, and consumers of 
lumber and timber products under the aus- 
pices of the Department of Commerce and 
published by the United States Bureau of 
Standards. No group in the American lum- 
ber industry has gone farther in recent years 
than has the Southern Pine Association in 
acceptance of the principle of industry re- 
sponsibility for the maintenance of quality 
and dimension standards of its products. 
Official association inspection service for 
more than a quarter of a century, provided 
by the Southern Pine Association but avail- 
able on reasonable terms to all manufac- 
turers of southern pine, is a vital, valuable, 
and practical expression of industrial self- 
regulation and self-policing. If, as the De- 
partment of Justice evidently believes, 
abuses had filtered into this inspection and 
grade-certification service, it is noteworthy 
and encouraging that the Government in 
this decree has not sought to retard industry- 
administered inspection service. The decree 
does not invite the substitution of Govern- 
ment-administered inspection. On the con- 
trary it provides for a broadened base for 
industry-administered inspection service and 
it is already clear that southern manufac- 
turers are willingly cooperating in this ar- 
rangement. 

The principal complaints against the 
Southern Pine Inspection Service as hereto- 
fore constituted have come from manufac- 
turers and distributors who for years have 
resisted the establishment in the lumber 
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trade of more clearly defined quality, dimen- 
sion, and dryness standards. These standards 
are necessary not only for the protection of 
consumers but also to fair competition 
within the industry and to enable lumber 
and timber products to keep their place in 
the markets in competition with the myriad 
of other materials now available for similar 
purposes. Some of the opposition to Ameri- 
can Lumber Standards and to the systems of 
grading, inspection, and _ grade-branding 
built thereon has, of course, been bona fide. 
But a great deal of it also has been attribut- 
able to the desire to keep the way open to 
loose grading, lax inspection, and particu- 
larly to avoid the establishment of dryness 
standards which might handicap the sale of 
unseasoned lumber. Some of the opposition 
to the American standard grading and in- 
spection systems, as for example in southern 
pine, has resorted to politics, with the easy 
charge that large enterprises are trying to 
put small enterprises out of business. 

The test of the wisdom of the provisions of 
the Southern Pine decree in prescribing the 
manner in which the Southern Pine Inspec- 
tion Bureau shall be set up will be reached 
when the Inspection Bureau seeks further to 
enforce definite standards of grade, size, and 
seasoning of southern pine lumber. Such 
standards must be maintained. Southern 
mes products will not continue in wide pub- 
ic use unless they are maintained. But re- 
gardless of the form in which this Inspection 
Service under the recent decree is required 
to be conducted, it will still encounter the 
criticism and opposition of those in the trade 
who for reasons—some with merit and some 
without merit—wish to make and sell their 
lumber a little thinner, a little narrower, and 
a little greener than the standard grades pre- 
scribe. The Southern Pine Inspection Service 
as now being reconstituted under the terms 
of the decree probably in the long run will be 
more effective even than heretofore in dis- 
charging its fundamental function of con- 
sumer protection and protection of fair and 
honest competition within the lumber trade. 
But it will not automatically solve these 
other problems and it will be interesting to 
see whether the new Inspection Service is as 
impervious to political pressures as, by and 
large, for long years past has been the In- 
spection Service conducted by the Southern 

ine Association whose performance more 
than a dozen years ago was publicly compli- 
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mented by the then Secretary of Commerce 
as “Exhibit A in industrial self-regulation.” 

The remainder of the decree is largely a 
recital in specific terms of southern pine of 
the familiar prohibitions of the anti-trust 
laws. Another significant feature of the de- 
cree is its limitation of the exchange and 
dissemination of statistical trade informa- 
tion on production, sales, shipments, prices, 
stocks, and the like “‘to the extent that such 
information and statistics are made, or are 
readily, fully and fairly available to the pur- 
chasing and distributing trade at the time 
of their initial dissemination.” This seems to 
signify the view that the publication of trade 
information, thus making it available alike 
to seller and buyer, producer and consumer, 
is a valid and sak (axeumaies against the 
use of statistical exchanges as a base for 
agreements in restraint of trade. Many asso- 
ciations for years have followed that course. 
Entirely aside from the requirement of the 








law—and of course the law itself does not 
require the publication of trade statistics 
whose compilation and use are otherwise 
lawful—the practice of making this informa- 
tion publicly available seems to be a sound 

olicy, not only as a desirable precaution but 
Sansone it tends to encourage more orderly 
and more intelligent buying as well as more 
orderly and intelligent selling. This in turn 
is important in markets for sharply competi- 
tive products like lumber for which there are 
no organized exchanges, and in industries 
like the lumber industry which, as was freely 
testified by the Government’s own economic 
experts a year ago before the Temporary 
National Economic Committee, lack the 
fundamental characteristics which tend 


toward monopoly. 
Witson Compton 


Secretary and Manager, National 
Lumber Manufacturers Association 


Legal Aspects of Municipal Land Ownership 


NY legalistic approach to the problem 

of municipal ownership of land will in 

the present state of the law be of little value 

or help. The prevailing rule in this country, 

derived from the law of England, is that a 

municipal corporation has power to acquire 

and hold property needed for its corporate 

purposes and the authority to dispose of it in 
the public interest. 

Although the power to acquire land may 
be an inherent corporate power, it is usually 
derived from the various state constitutions, 
statutes, and municipal charters, so that no 
general rule can be laid down regarding any 
one state without first consulting these ar- 
ticles of reference. 

The means by which a city or municipality 
may acquire title are by purchase, dedica- 
tion, gift, devise or bequest, grant from the 
state, redemption at sheriff sale, by the act of 
incorporation, and by use of the power of 
condemnation. With reference to the power 
of purchase, it has generally been held that 
public funds can only be expended for public 
purposes. It is with the definition of “public 
purpose” that municipal land policy may run 
afoul of judicial restriction. The term “‘pub- 
lic use or purpose” has in a number of earlier 


1 Williams vo. Lash, 8 Minn. 496 at 505 (1863); see 
also 3 McQuillin, Municipal Corporations, 2nd ed. 
(1928), §1207. 


cases been held to mean the actual use, oc- 
cupation, or possession of real estate ren- 
dered necessary for the proper discharge of 
the administrative functions of the munici- 
pality through its proper officers.! This defi- 
nition is one tee has been judicially dis- 
credited, and the term “public use” or “‘pur- 
pose” does not therefore embrace actual use, 
occupation, and possession of the real estate. 

As stated by the Court of Appeals of the 
State of New York, in sustaining the power 
of condemnation of the New York City 
Housing Authority: “The use of a proposed 
structure, facility or service by everybody or 
anybody is one of the abandoned universal 
tests of a public use.’” 

Where the city or municipality ultimately 
intends to use the property for actual public 
buildings or public works, purchase far in ad- 
vance of the actual use has been upheld as 
proper municipal policy.’ 

This, however, does not solve the broader 
aspects of municipal land ownership in which 
the control of the city would extend to resale 
and private development of the land under 

roper restrictions. A number of cases have 
eld that, where the purpose of the city is to 


2 N.Y. City Housing Authority v. Muller, 270 N.Y. 
333 at 342; 1 N.E. (2d) 153 (1936). 

3 Merrel vo. City of St. Petersburg, 74 Fla. 194; 76 So. 
699 (1917). 
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acquire land for profit or speculation, this is 
outside the scope of the charter or corporate 

urposes, and therefore illegal.‘ On the other 

and, it can be argued that, where a munici- 
pality acts under a larger over-arching public 
policy, the mere fact that profit may be 
gleaned by the city from the lands is an in- 
cidental benefit. It is indeed interesting to 
note that this view was adopted in one of the 
earliest cases ever decided concerning the 
right of a municipality to purchase land and 
resell the same under restriction. 

The case of Municipality No. 1 v. Me- 

Donough’ dealt with an act of the Louisiana 
legislature which divided New Orleans into 
three municipalities. The city council of 
Municipality No. 1 agreed to purchase a 
large portion of ground for the sum of 
$291,000, for the purpose of improving the 
tract and selling it as lots under restrictions 
which would insure its being a desirable 
neighborhood. Various councilmen testified 
that the tract in question was a detriment to 
other poeety in the neighborhood, a recep- 
tacle for dirt and filth, considered injurious 
to the health of the city; that the owners 
would not improve, and as long as it remained 
in their hands the conditions described 
would continue to exist. In pursuance of 
these findings of the municipality, the prop- 
erty was acquired by purchase, every build- 
ing was torn down, new streets were run 
through, and the lots were sold under re- 
strictions that they be improved and houses 
built in accordance with a plan annexed. The 
city incidentally made money. Suit was 
brought to restrain the city from paying the 
various owners on the ground that the trans- 
action was illegal because the city had no 
power or authority to acquire the real estate 
in question. The court stated: 
“In this case the evidence shows that the intention of 
the corporation was not to make money speculating in 
real estate. It is true the intention to resell the property 
was known and avowed, but not for the purpose of mak- 
ing money, but to abate what council considered a nui- 
sance, to improve that part of the city, destroy a re- 
ceptacle for filth and preserve the health of the citizens, 
open a street for public convenience; all legitimate ob- 
jects on the part of council.’’ 

‘ Champaign v. Harmon, 98 Ill. 491 at 494 (1880); 
Hayward v. Red Cliff, 20 Colo. 33; 36 Pac. 795 (1894); 
Bloomsburg Improvement Co. v. Bloomsburg, 215 Pa. 
452 (1906); 3 Dillon, Municipal Corporations, sth ed. 
(1911), §977- 

5 2 Robinson (La.) 244 (1842). 

6 Ibid, at 248, 249. 
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The court held that the charter granted 
by the legislature imposed no restrictions 
whatsoever upon the power of the city to ac- 
quire real estate, and it therefore had un- 
limited power in that regard. It is interesting 
to note that Judge Dillon in his monumental 
work on Municipal Corporations points to 
this case as a pernicious example of unre- 
stricted power of purchase being granted to 
municipalities by the legislature.’ 

It is impossible within the limits of this 
small memorandum, or the time hitherto al- 
lotted to research, to trace the legal history 
of municipal land ownership, but in those 
states where the conception of what is a pub- 
lic purpose has not yet embraced municipal 
land ownership, judicial education will be 
necessary. 

As regards the use of power of eminent do- 
minion as a means of acquiring land as part 
of a program of municipal land policy, 
greater difficulty will be encountered. Here, 
since owners are deprived of their property 
against their will, the courts are more likely 
to adopt stricter legalistic interpretations of 
public purpose. The power of excess con- 
demnation has been generally deemed by the 
courts as unreasonable interference with 
property, and even where the purpose of ac- 
quiring excess land is to protect the beauty 
of the city or to protect the value of actual 
improvements already made by public build- 
ings, this has not in all cases been upheld by 
the courts.? On the other hand, condemna- 
tion has been permitted in advance of actual 
use where a reasonable relationship appears 
between the land acquired and the future 
growth of the city. Although these decisions 
are helpful, they are not determinative of the 
broader questions involved in municipal land 
policy—namely, acquisition of land, not so 
much for the erection of structures, but as a 
means of controlling city planning.° 

In most jurisdictions the problems of mu- 
nicipal land ownership can be solved by stat- 
utory clarification by the legislatures; in 
others, state constitutions may have to be 
amended. 


7 5 Dillon, op. cit., §978, at pp. 1561-2. 

8 In this connection see Jewell Cass Phillips, “Excess 
Condemnation for City, County, Township and Region- 
al Planning,” 13 Yournal of Land & Public Utility 
Economics 174 (May, 1937). 

® See Harold S. Buttenheim and Philip H. Cornick, 
“Land Reserves for American Cities,” 14 Journal of 
Land & Public Utility Economics 254 (Aug., 1938). 
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One aspect of municipal land ownership 
which evidently has not been considered by 
any text writers or courts is whether it might 
be exercised not only under the corporate 
powers to ‘samagous land, but under the exer- 
cise of police power, where the provisions 
thereof are reasonably related to the ends to 
be accomplished, and are not arbitrary or 
unreasonable. Municipal planning aims to 
accomplish on a aon broader basis some 
of the objectives of zoning regulations. The 
police power has always been exercised by a 
series of prohibitions which consist of com- 
mands that “thou shalt not.” Could not af- 
firmative action be taken through the police 


power, by permitting the municipalities to 
acquire and control disposition of land, so as 
ultimately to work for the health, safety, and 
morals of the community? With this broader 
aspect of the police power much could be ac- 
complished. 

The New Orleans case referred to above, 
although decided upon the basis of corporate 
powers, contains within it the implication 
that the objectives obtained were properly 
within the scope of the police power of the 
state. 

SIDNEY SCHULMAN 
Former Special Counsel, 
Pennsylvania State Board of Housing 


Cook County Amends Rural Subdivision Regulations 


NE of the early works of the Chicago 

Regional Planning Association was re- 
corded in 1925 when the Cook County Board 
of Commissioners and the county boards of 
seven other counties began to adopt intelli- 
gent and well drawn regulations governing 
the subdivision of land in unincorporated 
areas. Although the great bulk of subdivid- 
ing had been done by the time such sub- 
division regulations were adopted, neverthe- 
less a much more orderly growth of the rural 
area was begun as a result of those regula- 
tions. 

Principally the subdivision rules involved 
the setting up of a master plan of major high- 
ways including those under the administra- 
tion of the State Division of Highways and 
County Highway Department, and all were 
required to be platted, in accordance with 
that plan, 100 feet in width or greater. Less 
important streets or highways in the pattern 
were required to be not less than 80 feet in 
width. The land division within such a street 
pattern was allowed comparative freedom, 
except that major streets of adjacent sub- 
divisions were required to carry over into the 
new subdivision so as to form some con- 
tinuity. 

Building setback lines were called for and 
the areas of lots were to be not less than the 
minimum areas prescribed in the nearest 
municipality that had a zoning ordinance 
containing such regulations. 

It was significant that the preparation of 
these subdivision rules 15 years ago was done 


1 Til. Rev. Stats. (Smith-Hurd) 1935, c. 34, 9225, 
§§1-7 (S. B. 112). See also Helen C. Monchow, “County 


by subdividers themselves, working with 
state, county, municipal, and other officials. 
Thus those who were regulated had some 
part in drafting the regulations. 

For some Io years new subdivisions in 
Cook County were greatly reduced in num- 
ber, and until recently there was not very 
much cause to re-examine the subdivision 
regulations for the purpose of improving 


them. Following the go given to rural 


building by the Federal Housing Adminis- 
tration insured mortgage financing, many 
new buildings were begun on lots subdivided 
many years ago, but in addition the rural 
subdividers began to open up new and larger 
tracts of land. Many lots which were platted 
15 years and more ago were involved in tax 
delinquency which amounted in some cases 
to more than the land was worth. And so, 
many new subdivisions were being platted in 
still open lands. 

Some of the old mistakes were being re- 
peated when early in 1940 the Cook County 
Board of Commissioners became greatly con- 
cerned about the fact that a large number 
were so small that sanitary engineers ruled 
them unsafe because water wells and sewage 
treatment facilities could not be far enough 
apart to assure the proper safety. 

In the meantime the Cook County Board 
of Commissioners had appointed a county 
zoning commission under the statute of 1935! 
to develop a zoning ordinance covering the 
unincorporated area of the county. The new 
zoning ordinance and the sizes of lots being 


Zoning Authorized in Illinois,” 12 Yournal of Land & 
Public Utility Economics 89-90 (February, 1936). 





$ 
a ee ee ooo ee ees 


G 
ratior 
Passer 
The 1 
disapy 


URBAN LAND DEPARTMENT 


platted in new subdivisions were in need of 
correlation, and the zoning commission rec- 
ommended one special amendment to the 
subdivision regulations, basing the sugges- 
tion as to larger lot areas partly on the fol- 
lowing facts: 


1. There are now (1940) 1,200,000 subdivided lots in 
Cook County: 
740,000 are in Chicago 
401,000 are inside suburban municipalities 
$9,000 are in the unincorporated area 

. Of the 740,000 lots in Chicago, 520,000 contain im- 
provements of all kinds. This is an average of 7 per- 
sons to each improved lot. 

. Of the 401,000 lots within suburban municipalities, 
135,000 are improved and, with a population of 
648,000, have an average of 4.8 persons to each im- 
proved lot. 

. Of the 59,000 lots in unincorporated Cook County, 
15,000 are improved and, with a population of 52,000, 
the average is 3.5 persons per improved lot. 

. There are 44,000 vacant lots in the unincorporated 
area of Cook County which, at an average rate of 
occupancy, will accommodate more than 150,000 
persons. 

. Of the fapne lots in rural Cook County, 26,coo are 
1/12 of an acre or less in size which is the average 
25-foot lot; 13,300 more are between 1/10 and 1/12 
of an acre in area; 11,360 additional lots are hetween 
1/10 and 1/6 of an acre; 2,160 are between 1/6 and 
1/4 acre; 5,660 are between 1/4 and 1/3 acre; 529 
are approximately 5 acres in area. 


Acting on that report the County Com- 
missioners established a new regulation as to 
lot areas in unincorporated Cook County, 
reading as follows: 


(20) The areas of all lots shall be guided by the follow- 
ing standards: 

a. Where neither a public sewer nor a public 
water supply is available, the minimum lot 
area should be not less than 20,000 square feet 
with a minimum width of 100 feet, unless the 
plat contains restrictions governing the proper 
location and construction of private water sup- 
ply and waste disposal facilities on each lot or 
parcel in conformance with standards of the 
Illinois Department of Public Health and is 
approved in writing by said department in 
which case the minimum lot areas shall be not 
less than 7$00 square feet with a minimum 
width of 60 feet. 

b. Where higher standards for corresponding uses 
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are established by zoning ordinances in a mu- 
nicipality within one and one-half miles of the 
proposed subdivision, the areas of lots shall be 
not less than such standards. 

. Where lot areas of 20,000 square feet are 
found to be unsatisfactory from the public 
health standard due to geological conditions, 
special restrictions will be imposed.” 


In developing this new regulation the com- 
missioners oe the cooperation and assist- 
ance of the Sanitary Engineer of the Illinois 
State Health Department, who developed a 
certificate to be included as a restriction on 
the plat itself, relating to the water and sew- 
er facilities. 

Since the adoption of this amendment on 
March 4, 1940 a number of subdivisions have 
been platted which meet the requirements. 

In summary it should be observed that, al- 
though these regulations have their founda- 
tion in the health features of police power 
control, they have significant implications 
for other aspects of suburban living as well. 
They are, for example, a step toward the pre- 
vention of congestion which, as a community 
ages, is a prime cause of blight. The regula- 
tions also, in so far as they require larger lot 
sizes, have direct bearing upon construction 
costs of roads and streets, as well as on their 
future maintenance, and these are important 
budgetary considerations. Finally, the new 
regulations suggest a certain coordination 
between public and private controls, since 
they refer to the fact that the necessary sew- 
er and water facilities may be required and 
specified in private restrictions. In that 
event, if they have approval of the public 
health authorities, they are acceptable under 
the new standards. Taken together, these 
new standards represent positive steps to- 
ward raising the level of residential develop- 
ment in areas heretofore open to uncon- 
trolled subdividing activity. 

Rosert KINGERY 
General Manager, 
Chicago Regional Planning Association 


Urban Redevelopment Corporations Act Vetoed 
by New York Governor 


OVERNOR Lehman of New York ve- 
toed the Urban Redevelopment Corpo- 
rations Act although it had unanimously 
passed both houses of the state legislature. 
‘he veto message stated that the bill was 
disapproved at the request of the Mayor of 


the City of New York and of the State Com- 
missioner of Housing. Both questioned the wis- 
dom of extending to private corporations the 
use of the right of eminent domain which has 
long been considered essential for the as- 
sembly of any large tract of property. 
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Eminent domain was first authorized for 
housing purposes in 1926 and was re-affirmed 
and written into the New York State con- 
stitution by the amendments adopted in 
1938. The state constitution now authorizes 
the legislature to 
“provide in such manner, by such means and upon such 
terms and conditions as it may prescribe for low rent 
housing for persons of low income as defined by law, or 
for the clearance, replanning, reconstruction and reha- 
bilitation of substandard and insanitary areas, or for 
both such purposes, and for recreational and other facili- 
ties incidental or appurtenant thereto.” 


The constitution authorizes the legislature to 
grant the power of eminent domain to any 
city, town, or village, to any public corpora- 
tion, and to any corporation regulated by 
law as to rents, profits, dividends, and dis- 
position of its property or franchises and en- 
gaged in providing housing facilities. 

The act created a special type of entity 
known as Urban Redevelopment Corpora- 
tions. These corporations are limited in oper- 
ation to areas which have been declared by 
the City Planning Commission to be sub- 
standard and insanitary and suitable for re- 
planning and redevelopment. Before pro- 
ceeding, the corporation must obtain the 
certificate of the City Planning Commission 
that the proposed development is in accord 
with the master plan. Upon obtaining the 
consents of properties aggregating 60% of 
the assessed value of a development area, the 
corporation may utilize the power of eminent 
domain to acquire the balance of the prop- 
erty required. 

The objection of the Mayor and the Com- 
missioner of Housing to the use of eminent 
domain followed the recommendations of the 
Citizens Union. This organization also ob- 
jected to the permission granted in the act to 
cities to fix real estate assessments for a 
period of not more than Io years at a maxi- 
mum equal to the last assessment on the 
property before the commencement of the 
period of fixed taxes. This power was permis- 
sive and not mandatory. The length of the 
period of fixed assessment was left to the dis- 
cretion of the city, but limited to Io years. 
At the expiration of the period the city was 
given a mandatory additional tax equal to 
50% of the excess dividends which the cor- 
poration was permitted to distribute after 
expiration of the limitation period. 

The objections offered by the Citizens 
Union are based on policy which is clearly at 











variance with the declared policy of the State 
of New York as embodied in its constitution. 
The Citizens Union contends that all benefits 
which can be derived from use of the power 
of eminent domain or from a tax limitation 
pomet should be reserved solely for public 

ousing. The advocates of public housing 
argue that, since state and city can obviously 
afford only a limited amount of public hous- 
ing, the extension of tax limitation to “pri- 
vate corporations” would tend to reduce the 
amount of such benefit available for public 
housing. Therefore it is implied that public 
housing advocates must necessarily oppose a 
program of private initiative which might re- 
duce the amount of public housing to be un- 
dertaken. 

The Governor’s veto was a blow to those 
who have contended that private enterprise 
could, if properly implemented, undertake 
the replanning, reconstruction, and redevel- 
opment of blighted districts. It was a blow, 
however, which fell heaviest upon the com- 
paratively small group that has been strug- 
gling to unite the frequently discordant 
interests of real estate, the construction in- 
dustry, and mortgage finance. The growing 
recognition of the seriousness of the problem 
of urban blight supplied a unifying purpose. 
Representatives of construction, real estate, 
and finance all came forward to endorse the 
bill; yet this support, especially the support 
of real estate, appeared to be looked upon as 
reason for delay and for closer examination 
into possible abuse of the powers granted. 

The setback administered to the Urban 
Redevelopment Act in New York is the third 
similar setback in recent state legislation. It 
is evidence of the very great difficulty of 
working out principles on which group plan- 
ning can be undertaken. It is recognized to- 
day that no owner of an individual piece of 
property, especially property in a blighted 
district, can initiate a type of improvement 
of the sort needed to transform the blighted 
district into a desirable and useful neighbor- 
hood. It is certain that a new type of imple- 
mentation must be designed by the states to 
create the type of corporation in which the 
ownership of existing properties can be repre- 
sented. 

Under the sponsorship of the National As- 
sociation of Real Estate Boards, the Neigh- 
borhood Improvement Act was passed in the 
State of Michigan, only to be vetoed by 
Governor Murphy in 1937. His veto message 
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pointed out specifically that all of the con- 
tingencies that might arise, as a result of fail- 
ure or change of desire on the part of the local 
community or of the city as a whole, had not 
been provided for. 

In 1939, a similar attempt was made in 
Illinois to provide for the eradication of slum 
and blighted areas. This was known as the 
Public Service Building Corporation Act. 
Here again the act failed to become law, be- 
cause it appeared that administrative changes 
interfered with existing procedure and exist- 
ing "agape 

There is no question but that popular de- 
mand for slum clearance and better stand- 
ards for low rent housing have directed 
attention to the long neglected problem of 
urban blight. Uncontrolled speculation b 
real estate developers, and builders, in whic 
the public unrestrainedly joined, has cer- 
tainly been a major contributing cause to the 
decay of the older centrally located sections 
of our cities. Although there is general agree- 
ment as to the cause, there is as yet little 
evidence of agreement as to the remedy. In 
addition to the conflict between the propo- 
nents of publicly owned housing and the pro- 
ponents of private enterprise, there are those 
who believe that the a type of neighbor- 
hood planning which is possible is planning 
for undeveloped areas such as are available 
only on the outskirts of large cities. Others 
claim that no building should take place on 
the outskirts and that the efforts of both 
government and private enterprise should be 
concentrated on replanning and rebuilding 
blighted areas. Conflict also exists between 
the group which feels that the greatest em- 
phasis should be laid upon building improved 
standards of housing for the lowest rental 
group and that this should be carried out on 
the outskirts, preferably, but that a certain 
amount of model housing should be built in 
the center of the largest cities where the land 
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price can be driven down to reasonable 
acquisition cost. This group -believes that 
housing for the lowest rental group can be 
undertaken only under governmental aus- 
pices, through public housing agencies, and 
it believes ae that it cannot be carried out 
except through governmental subsidy. 

In contrast, another group believes that 
the whole approach should Be not through 
housing but through the problem of urban 
blight, and that this approach must be 
through replanning existing blighted areas 
for their best social and economic use as 
nearly as it can be predicted. This group also 
believes that blight is evidence of failure to 
understand and control man-made economic 
forces. It believes that attempts to cope with 
urban blight must be based upon economic 
analysis of the existing situation, followed by 
the reorganization of existing properties, the 
development of group interests, and an en- 
tirely new technique of planning on the basis 
of the neighborhood rather than on the basis 
of the individual property. 

The attempts at legislation in Michigan, 
Illinois, and Rew York mark the beginning 
of a new understanding of urban problems, 
an awakened appreciation of the related in- 
terests of real estate, the construction indus- 
try, and long-term finance. 

The committee of the Merchants Associa- 
tion of New York which drafted the Urban 
Redevelopment Act of New York is planning 
an additional year of study and the re-intro- 
duction of the act at the next session. During 
the coming year, the committee expects to 
study the technique of administration and to 
introduce into the revised act such changes 
as may, in the absence of actual field experi- 
ence, be suggested by conference and discus- 
sion. 

ArtuHurR C. HoLpENn 
Holden, McLaughlin & Associates, 
New York City 
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Some Economic Aspects of Western 
Range-Land Conservation 


The Economic Background of Range- 
Land-Conservation Problems 

HE resource-management problem of 

the western stock ranch is primarily 
that of using range forage and feed crops in 
an economic balance, while at the same time 
maintaining the productivity of the native 
forage. This has often been difficult, even for 
the most enlightened type of individual re- 
source management. What are the situations 
that have most frequently motivated the in- 
dividual ranch operator in matters concern- 
ing the conservation of grazing land re- 
sources? 

Considerable evidence suggests that west- 
ern range lands can be stocked excessively 
over a considerable period of years before the 
effects become apparent in forage and soil 
losses and inability to maintain numbers and 
weights of animals. Eventually, however, 
these ranges reach a “breaking point” when 
deterioration takes place rapidly. 

The economic incentive under these condi- 
tions is to keep livestock numbers up to the 
maximum as long as the number, weight, 
and quality of animals produced hold up rea- 
sonably well. The deterioration of an over- 
used range may be hastened by adverse 
weather conditions, but the incentives for 
overuse are such that eventually a condition 
of rapid deterioration will develop regardless 
of extreme weather fluctuations. The diffi- 
culty of determining the safe limits of inten- 
sity of range use is evidenced by the fact that 
ranges which have been under careful man- 
agement for a period of years in an attempt 
to determine safe maximum utilization are 
now showing unmistakable indications of 
overuse. This situation has brought about a 
great deal of emphasis recently in range re- 
search on range utilization standards studies, 
and on the setting up of range-management 
experiments designed to develop for stock- 
men the practical guides that may be used to 
detect range deterioration inits earlierstages. 

Livestock ranch operations have devel- 
oped a set of values and operating costs 
based upon certain economic limits of size in 


terms of livestock numbers. This situation 
has worked against an immediate reduction 
of numbers when the range has reached a 

oint where appreciable deterioration begins. 

he decline in quantity and quality of range 
feed resulting from overuse has been com- 
pensated by an increasing use of concen- 
trates fed as range supplements, and by an 
increased acreage of hay lands used in con- 
nection with range livestock operations. 
Many of the western range areas show a 
sharp increase in hay acreage since 1920, and 
it appears probable that the average length 
of the period of winter maintenance on hay 
has increased by four to six weeks during the 
past 20 years in many localities. These ad- 
justments have made it possible, at a con- 
siderable increase in operating cost, to main- 
tain livestock numbers in spite of a decline in 
range-forage production. 

In parts of the western range region where 
it has been possible to graze yearlong with- 
out hazard of wintering losses, as in Arizona, 
New Mexico, and Texas, the higher profits 
which can be made from yearlong grazing 
have undoubtedly afforded a strong econom- 
ic incentive to overuse the range. The possi- 
bilities for profits from yearlong grazing are 
about twice as great as from the operations 
which require any considerable period of 
winter maintenance on hay. This statement 
must be qualified to the extent that this dif- 
ferential in profits is capitalized into higher 
land charges, and to the extent that forced 
liquidations caused by drought occur more 
frequently on the southern yearlong ranges 
than in the northern parts of the range re- 
gion. 

A great many of the range livestock opera- 
tions in the western states are organized on 
the basis of using different seasonal ranges in 
acomplementary relationship. Some of these, 
and particularly sheep operations, use a win- 
ter range, a spring-fall range, and a summer 
range during the course of the yearlong oper- 
ation. Other operations are ad upon a 
winter maintenance on hay and the use of a 
spring-fall and a summer range. In both of 
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these situations, a considerable lack of bal- 
ance may exist in the grazing capacity rela- 
tionships between the different seasonal 
ranges, and this condition is an incentive for 
the misuse of parts of the range. As an illus- 
tration of this, about 3 of the winter range 
sheep used on one of the Utah “‘west desert” 
grazing districts recently organized under 
the Taylor Act now takes place from March 
1 to the close of the permitted grazing 
season at the end of April, a period consid- 
ered critical for heavy use, since the growth 
of the desert vegetation ordinarily starts 
early in March. Spring range is not available 
elsewhere for these operations during these 
months, and the use of hay would be much 
more costly. The higher cost of winter main- 
tenance on hay, usually about three times 
that of range, has also been a strong incen- 
tive, in many locations, for going onto spring 
ranges too early. The lack of grazing capac- 
ity on the spring ranges and pastures suffi- 
cient to balance the grazing capacity of the 
summer ranges has also been an incentive for 
use of the high summer ranges before vege- 
tation has made sufficient growth. 

There are situations where some parts of a 
range have been underused while others were 
being overused. This has been the result 
largely of lack of water development. These 
situations have occurred most frequently on 
the formerly unregulated and unreserved 
public domain, where control over range has 
rested largely upon the ownership and devel- 
opment of water by private initiative. The 
insecurity of this type of control over the 
former open range has retarded the develop- 
ment of the water facilities needed for effec- 
tive distribution of livestock in the past use 
of this public range. The cost of water devel- 
opment has in some instances been the cause 
of inadequate distribution of use on private- 
ly owned range lands. Lack of water develop- 
ment has not been the only cause of inade- 
quate distribution. The attempt to seek 
lower costs by constructing minimum fence 
mileage and by the use of a minimum num- 
ber of riders and herders has frequently re- 
sulted in inefficient distribution of livestock 
for good range use. 

The use of seasonal ranges in a comple- 
mentary relationship frequently requires 
that livestock be trailed for long distances. 
This is particularly true for the use of the 
desert winter ranges by sheep. A comparison 
of the census of sheep numbers with the graz- 
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ing district permit indicates that 80 to 90% 
of the sheep of Nevada, Utah, Idaho, and 
western Wyoming make use of this type of 
range. The longer trails, sometimes as much 
as 600 miles in completing the return trip, 
have gone beyond limits of economic effi- 
ciency bothinrangeuseand livestock manage- 
ment. The alternatives to this method of 
operating are to develop or buy a ranch prop- 
erty with sufficient hay production for win- 
tering, or to buy hay, and it may be difficult 
to do either of these in a location with access 
to the necessary complementary spring-fall 
and summer ranges. The strongest incentive 
to trailing long distances has been the appar- 
ent lower cost of such operations compared 
to ownership of hay land or the purchase of 


hay. 


Economic Effects of Reducing Numbers 
of Livestock as a Conservation Measure 


In situations where overuse of a range has 
not yet reached a point of severe depletion, 
and the weight and quality of the annual 
production has not yet declined appreciably, 
the economic incentive to reducing livestock 
numbers using the range must be that of 
avoiding the consequences of future deple- 
tion and loss. These consequences are the 
drastic lowering of numbers which can be 
maintained, plus a corresponding decline in 
the weight and quality of | production, or an 
appreciable increase in operating costs 
mt the use of more supplemental feeds, 
or some combination of these two results. 

However, we lack essential information as 
to the upper limits of intensity of use that 
native range lands will sustain over a long 
period of time and under extreme climatic 
fluctuation. This fact leads to the somewhat 
pessimistic conclusion that, until depletion 
actually does appear, a great deal of uncer- 
tainty exists as to the necessity for and the 
future benefits from a reduction in numbers 
of stock on ranges where numbers and 
weights have held up reasonably well. 

When a range has reached a critical stage 
of forage and soil depletion, there can be lit- 
tle question about the economics of reducing 
numbers of livestock. When a range has 
reached such a point of deterioration that the 
feed produced will not maintain the normal 
physiology and body weight of the breeding 
stock, a reduction of numbers will make 
available a much higher margin of feed for 
calf and lamb production. A reduction of 
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numbers in this kind of a range-use situation 
will give almost immediate response in the 
quantity and quality of production for the 
same unit of range area, with the same or a 
lower operating cost. This is a situation 
where private initiative, if informed of the 
facts, can and will make the adjustments 
since some gain will be realized during the 
first year of the adjustment, for it is not a 
question of sacrificing present income in or- 
der to realize probable future gain or to avoid 
probable future losses. 

There are situations of range overuse 
where number, weight, and quality of the 
livestock produced can be maintained for a 
considerable number of years, while deterio- 
ration is in progress. An illustration of this is 
a range composed principally of perennial 
weeds and cheatgrass, which are not holding 
the soil but which produce some spring feed 
for sheep as long as some soil remains. After 
use of this spring range, the livestock may 
move onto a good summer range of higher 
grazing capacity where the gains are made. 
Another illustration is the erosion caused by 
concentration of use by cattle along upland 
water courses, and the erosion losses on steep 
slopes where the soil is of such nature that it 
will not stand trampling. These types of 
overuse and deterioration may proceed for 
several years before enough of the soil and 
forage values are lost to affect materially the 
numbers and weights of animals produced. 

Situations of this kind eventually reach a 
point where production is drastically af- 
fected, but any increase in the production 
from such ranges as a result of reducing the 
intensity of use must await an improvement 
in the range condition, and such improve- 
ment may require several years before it is 
effective. An analysis of the operating records 
of stock ranches whose ranges have reached 
a point of deterioration sufficient to affect 
production adversely, and a study of the re- 
sults of experimental range data on the 
eventual improvement in the production of 
livestock which may be obtained through a 
lowering in the intensity of range use, or 
that if the range is not deteriorated too badly, 
financial benefits can easily be double or 
treble the present sacrifice within a few 
years. Such adjustments are, however, likely 
to involve some sacrifice of present income 
and cause some uncertainty to stockmen as 
to the time and amount of future benefits. It 
is questionable whether private initiative 











can and will carry out a conservation adjust- 
ment of this nature. 


Adjustments in Season of Use as a 
Range-Conservation Measure 


Where ranges that are adapted to a defi- 
nite seasonal use are now being used unsea- 
sonally, the adjustments necessary for range 
conservation and management are likely to 
be either an increase in the amount of the 
comgmneninn? seasonal range or an increase 
in feeding during the winter and spring 
months. A generalization that applies to a 
great deal of the western range, particularly 
in the Rocky Mountain and Intermountain 
regions, is that there is a need for more 
spring range which is adapted to use from the 
middle of March to the middle of June, in or- 
der to relieve pressure for using winter ranges 
too late in the season and summer ranges too 
early in the season. Throughout these regions 
this lack of spring range appears to be at- 
tributable primarily to the increased use of 
the valley and foothill ranges for crop pro- 
duction and to the past overuse of the spring 
ranges that are in private ownership or that 
until recently have been open to unrestricted 
use on the public domain. 

The more important of the adjustments 
that will change this situation of unseasonal 
use of ranges which are best adapted to a 
seasonal use period are: (1) further lengthen- 
ing of the period of winter maintenance with 
hay and other feeds; (2) increased use of 
farm and ranch irrigated pastures; and (3) 
reseeding with early growing grasses the 
farmed or depleted range lands that are 
adapted to spring use. 

The first of these possible adjustments 
would require an expansion of hay produc- 
tion and would in some localities mean com- 
petition with cash-crop and dairy production 
for the use of land and water. In other locali- 
ties, where the primary outlet for hay pro- 
duction is use by range livestock, increased 
hay production will have to be obtained 
through more efficient use of irrigable land 
and water. The increased use of hay as a sub- 
stitute for spring range will generally require 
a more intensive type of livestock manage- 
ment and a higher value of product in order 
to justify the added cost. 

The second of the possible adjustments in- 
volves competition for the use of farm crop 
lands in irrigated farming districts, and the 
seeking of an economic balance between hay 
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production and pasturage in the use of irri- 
gated lands in stock ranching areas. Compe- 
tition with specialty crops for the use of land 
in irrigated farming districts is out of the 
question except in a few special situations, 
such as the production of early market lambs 
that command premium prices. A shift in the 
use of some hay lands to spring pasture use is 
an adjustment which, along with more effi- 
cient use of water, offers an opportunity on 
many ranches to make an adjustment in sea- 
sonal range use without any material in- 
crease in costs. 

The third possible adjustment, that of 
revegetating by the reseeding of farmed 
lands and depleted spring ranges, is one that 
appears to be of major importance in restor- 
ing the seasonal balance needed for the con- 
servation and efficient use of some parts of 
the western range. However, the extensive- 
ness of the range, the present lack of knowl- 
edge of the ecological factors in any large 
scale reseeding efforts, the uncertainty as to 
the time and costs involved, and the lack of 
both public and private procedures for con- 
trol and management of lands indicate the 
scope and complexity of this operation. Re- 
search in this field has aided materially in 


working out the approaches, sgenery in the 


Intermountain region, but such information 
is badly needed for most of the West. 


Improvement in Distribution of Use as a 
Range-Conservation Measure 


Management surveys of the federal graz- 
ing district lands, of “new public domain” 
areas of former range lands once plowed and 
now abandoned, and of uncontrolled lands of 
intermingled types of ownership show situa- 
tions where the available water facilities are 
less than 1/3 of the number needed for good 
range use. 

Where these range lands can be brought 
under some type of stable organized man- 
agement, such as through the Taylor Act, 
the state cooperative grazing association, the 
state soil conservation districts, or private 
ownership and lease in a well balanced ranch 
unit, well planned water development will 
justify its cost in range improvement and 
more efficient livestock production. There 
are indications, however, that the develo 
ment of additional water facilities on the 
winter ranges of the grazing districts may be 
used as a means of lengthening the season 
of use and so may offset the conservation 


which will result from better use distribution. 

Some of the deterioration that has taken 
place on some of the high summer ranges is 
caused by its use by cattle of the dairy breeds 
from near-by farm communities. These 
breeds are more inclined to congregate and 
overuse certain parts of the range. This type 
of use is clearly uneconomic in that it adds 
but little to farm income, while depleting the 
resources. 


Reduction in Trail Movements of Livestock 
as a Range-Conservation Measure 


Long distance trailing of range livestock 
may be attributable to the fact that the com- 
plementary seasonal ranges and hay produc- 
tion do not occur in close proximity, but in 
many instances it is attributable to absence 
of a broad program of public planning for the 
use of the range resource and the inability of 
private enterprise and individual resource 
management to work out the necessary large 
scale resource relationships. The mapping of 
the present pattern of movement of livestock 
from ranch properties to seasonal range on 
any one of the national forests or grazing dis- 
tricts can hardly fail to show where the 
amount of trail movement can be reduced 
through an exchange of allotments among 
users. 

The proportion of the western range re- 
source that has been seriously affected by 
concentrated trailing is small, but in many 
instances the deterioration of the natural 
trail routes has caused serious soil erosion 
and is such that the trail movement needed 
for effective use of the resource is now handi- 
capped. Movement by rail and by truck 
cannot be substituted to any large extent, 
because of costs and lack of road facilities. 
Coordinated public and private planning can 
reduce the amount of trail movement and in 
some cases work out different and better trail 
routes. 


Land Use Regulation for Facilitating 
Range-Land Conservation 


Since the organization of administration 
under the Taylor Act, most of the range land 
in public ownership is managed by a public 
agency. Some exceptions to this are certain 
areas of public lands that have not been or- 
ganized into federal grazing districts under 
the Taylor Act, and the considerable acreages 
of tax-default lands held by county govern- 
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ments in the Great Plains. Adjustments in 
the season of use, intensity of use, trail move- 
ments, and use distributions of livestock 
have been in progress on the national forests 
for some time, and are now proceeding on 
the federal grazing districts. 

The larger part of the western range re- 
source is, however, in private ownership. In 
some of the II western states public owner- 
ship of this resource is not over 15%, and in 
only one or two of the western states will the 
public ownership run as high as 50%. This 
means that conservation measures rest large- 
ly upon private initiative. 

Cooperative grazing associations, which 
may now be organized under special state 
enabling legislation in a number of the north- 
ern Plains states, provide the machinery for 
cooperative area management and use of 
privately owned grazing lands. This type 
of regulation for conservation measures on 
privately owned land rests entirely upon 
private contract among the association 
members, but is operating successfully in the 
majority of cases where it has been tried. Be- 
cause it affords an area approach to the man- 


Land Utilization in China: 


Whe the publication of Professor 
Buck’s book (Land Utilization in 
China) an oriental trilogy on land utilization 
has been completed, covering three major 
Far Eastern countries of similar culture and 
traceable institutions.1 The purpose of the 
Institute of Pacific Relations in proposing 
these works was to discover some ag 
mental factors attributable to the oriental 
standard of living and its subsequent possi- 
ble international adjustment. In view of the 
unprecedented crisis that has been existing 
in the Far East, the appearance of such large- 
scale investigations alone commands respect 
and shows international academic coopera- 
tion and good will. 

With deep appreciation and realization of 
all the difscultses incurred in an original 
appraisal of China’s land use, such as that 
contained in Professor Buck’s monumental 
work, the following critique is offered of 


1 John Lossing Buck, Land Utilization in China: 
Vol. 1. General Interpretation; Vol. II. Atlas; Vol. III. 
Statistics (Nanking: University of Nanking, 1937). 
(University of Chicago Press, U. S. Agent.) 


agement of privately owned range lands, the 
cooperative association can develop certain 
management procedures not available to the 
individual ranch operator. 

The soil conservation district is now being 
used, experimentally, as a means of develo 
ing area land-management for privately 
owned grazing lands. Where organized under 
a state enabling act that makes provision for 
use of the state’s regulatory powers, the soil 
conservation district may enforce land use 
regulation by a majority vote of the land oc- 
cupiers. Such regulations could be used to 
enforce an area plan for the management and 
conservation of privately owned lands. 

Public or semi-public land credit might 
evolve an area approach to land finance, 
through the cooperative association or the 
conservation district, in a manner that would 
assist ranch operators in working out effec- 
tive area-management and _ conservation 
measures. 

Mont H. SaunDERSON 
Intermountain Forest and 
Range Experiment Station, 
Ogden, Utah 


A Critique of Methodology 


methods of approach in land economics in 
general and of interpretations with special 
reference to China, which may, it is hoped, 
be helpful in future investigations. 

There is a significant difference between 
oriental and occidental economists’ methods 
of looking at problems. For socio-economic 
reasons not to be elaborated here, Chinese 
scholars are inclined to emphasize the dis- 
tribution side of an economic problem. They 
are more theoretical, idealistic, and some- 
times less practical than occidental econ- 
omists. Ever since the 1930’s, the term 
“rural bankruptcy” has become a slogan in 
China. Seas of literature dealing with its 
“causes” and “cures” have flooded the 
market. But most Chinese agricultural econ- 
omists are of urban origin. As a result, differ- 
ences in fundamental concepts, such as, for 
example, their concepts of the economic 


Shiroshi Nasu, Land Utilization in fapan (New York: 
Institute of Pacific Relations, 1936). 

Hoon K. Lee, Land Utilization and Rural Economy in 
Korea (Chicago: University of Chicago Press (Agent), 


1936). 
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regime and the system of property, often 
foreshadow their conclusions. It is like 
diagnosing a patient without an exact 
knowledge of the conditions of his health. 
The plight of the Chinese peasantry has 
often been overemphasized, if not exagger- 
ated. 

On the other hand, American experts tend 
to recognize their problems piecemeal and 
find an immediate cure, and then work out 
some guiding principle or philosophy to 
justify their programs. Trends in soil con- 
servation practices, “emergency measures” 
of the AAA, and land use and agricultural 
policies all point in this direction. 

Although both approaches have their rela- 
tive merits as well as shortcomings, Professor 
Buck, as an American authority on Chinese 
agriculture, has pointed out the exact in- 
tensity of China’s land use in terms of per- 
centages and numerical digits. As such, the 
work excels all others and is invaluable to 
the Chinese people, who will, nevertheless, 
take such figures as indicative of a phe- 
nomenon rather than follow them to the last 
decimals. 

Before proceeding with the main thesis of 
this critique it must be said in all fairness to 
Professor Buck that he is conscious of a 
certain one-sidedness of his approach. He 
warns his readers, at the outset, that “the 
present study is confined to a description and 
appraisal of the characteristics of Chinese 
land utilization” and “no attempt has been 
made to appraise in detail the so-called 
agrarian situation which may be thought of 
in terms of the political, economic and social 
relationships between farmers and other 
classes of society” (p. 1). “Of course,” he 
adds later, “the natural conditions influence 
social customs strongly, but there is a con- 
verse influence also” (p. 5). This being the 
case, the question naturally arises: Why was 
this converse influence not presented more 
fully in the study? How can a land use 
survey be complete with so much of the 
human picture left out? 

In contrast with the study of land utiliza- 
tion in China, it is significant that there has 
been a research trend discernible in recent 
years on landed institutions which evaluates 
the human factors as related to their natural 


? Chapel Hill: University of North Carolina Press, 
1937. 

® Agrarian Indian Communities of Highland Bolivia; 
Land Systems of Mexico; and Chile: Land and Society 


resources by using a standard of measure- 
ment that is the people’s own. Clashes of 
ideals and standards often result from an 
absolute, monistic measurement of things 
abroad by using an inflexible yardstick made 
at home. Such works as E. N. Simpson’s Ejido, 
Mexico’s Way Out,? Dr. G. M. McBride’s 
researches on South American land systems,? 
and the land utilization studies on Japan 
and Korea mentioned above all bear evi- 
dence of the proposition entertained here. 
Researches in land use in this country, 
notably publications by the National Re- 
sources Committee, also follow this line. The 
underlying social philosophy seems to be 
that of the pragmatic school. 

It is true that the metes and bounds of 
land economics have not as yet been well 
defined and, after all, it is still a nascent 
science. But the current consensus seems to 
indicate that a proper evaluation of man’s 
relations to natural resources cannot leave 
out the institutional factor, which is of par- 
ticularly vital importance in things Chinese. 
For instance, fragmentation of land is largely 
a result of the institution of inheritance; rent 
“determined by the depth of the soil” is a 
division of land use and ownership rights of 
the landlord and the tenant and cannot be 
adequately explained from the point of view 
of soil erosion alone. Payment and collection 
of rent are such complicated institutions in 
China. In general, rent has been reported 
too high‘ and, like taxes, it must have a de- 
cided bearing on land use. Its sheer exclusion 
from such a survey, if intentional, clearly 
shows the impossibility of leaving out the in- 
stitutional factor. 

Apparently, the distribution of farmers 
falls into a variety of classifications, the 
basis of which varies with the temperament 
of the agricultural economist. For various 
reasons writers are prone to think that tillers 
of the Chinese soil are “peasants” rather 
than “farmers.” Radical groups in China 
indicated that 


“resident landlords, rich peasants, officials, absentee 
landlords and usurers, about 10% of the whole rural 
population, together owned over 70% of the cul- 
tivable land in China. About 15% was owned by 
middle peasants. But over 65% of the rural population, 


(New York: American Geographical Society, 1921, 1923 
and 1936 respectively). 

4 J. L. Buck, Chinese Farm Economy (Chicago: Uni- 
versity of Chicago Press, 1931), c. V. 
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made up of poor peasants, tenants and farm work- 
ers, owned only from 10 to 15% of the tota arable 
land.” 


Another classification divides the Kwangtun 
peasants into three groups—rich, middle, 
and poor.’ However, as a result of minute 
fragmentation of the unenclosed, limited 
arable lands and their varying fertilities, 
Chinese tenancy is characterized by a com- 
plex mixed ownership and distribution of 
rights. In 1935, the China Commission on 
Land Research and Planning transmitted to 
the central government its report, in which a 
1o-group classification was made, ranging 
from landlords to the landless with all kinds 
of intermediate combinations. The report 
shows in 16 provinces that of all land in 
farms 10% was leased out, 28% consisted 
of land which various farmers rented from 
other farmers, and 62% was cultivated by 
the owners.” 

Professor Buck, however, followed the 
conventional American classification into 
owners, part-owners, and tenants and calcu- 
lated their proportions as being 54%, 29%, 
and 17% respectively, and arrived at the 
conclusion that: “The extent of farm ten- 
ancy in China is no greater than in many 
other countries and, therefore, is not a 
problem peculiar to China” (p. 196). Using 
the same categorical divisions, another gov- 
ernment survey presented in the Crop Re- 
ports showed an average distribution of 46% 
owners, 24% part owners, and 30% tenants 
for the years 1931-7.2 The Crop Reports 
have a far wider “hsien” coverage than Pro- 
fessor Buck’s survey and are not “estimates” 
and do not have “a bias in the data” as 
Professor Buck claims (pp. 195-6). Evi- 
dently the tenancy situation has been under- 
estimated, because of inadequate classifica- 
tion. It is undoubtedly not a problem 
peculiar to China but it certainly assumes a 
peculiar form. Another defect resulting from 
this classification, sometimes also omitted in 
American farm tenancy studies, is the omis- 
sion of the landlord group; yet landlordism, 
particularly absentee landlordism, is cer- 


5 Edgar Snow, Red Star over China (New York: 


Random House, 1937), p. 78. 

6 Chen Han-Seng, Agrarian Problems in Southern- 
most China (New York: Institute of Pacific Relations, 
1936), Pp. 7- 

7 Summary Report, National Economic Council, 
Nanking, China, 1937. 
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tainly of major concern in China’s land 
problems. 

To the extent that only 15% of rice and 
29% of wheat produced by Chinese farmers 
were sold, agriculture in China is more self- 
sufficing than commercial. Therefore, meas- 
urement of land use based purely upon the 
concept of costs and prices does not seem to 
have a universal application, yet throughout 
the whole book the concept of income and 
cost predominates. Nevertheless, the idea of 
standard of living is the ultimate goal of the 
survey. Thus Professor Buck says: 


“The combination of cheap labor and high land values 
means that land which in other countries might be 
marginal for farming, or used for forest, or for pasture, 
can be used for farming purposes in China” (p. 9). 


The comparison of these two concepts 
(income and cost; standard of living) casts 
light on a polemic point—whether sub- 
marginality in land should be measured by 
income and cost or by standard of living. 
It is thus clear that submarginality in land 
is a relative concept to be measured accord- 
ing to the nature of agriculture. In a highly 
commercialized agriculture, the income and 
cost concept necessarily applies in de- 
termining submarginality, whereas a more 
self-sufficing type of agriculture demarcates 
its land use according to the material stand- 
ard of living of that people. Herein lies the 
difference in land utilization between the 
United States and China. The validity of 
this statement would naturally lead to the 
impression that the 13 preceding chapters 
based on income and cost have less bearing 
upon the last chapter, “The Standard of 
Living,” which, in turn, seems to be less of a 
“net result” of the previous investigations. 

Soil erosion and fertility maintenance are 
two very intricate and perplexing problems 
in Chinese agricultural history. The Chinese 
benefit as well as suffer from soil erosion, 
but the damages are far greater than the 
advantages reaped from erosion. On the 
other hand, China is known to the world to 
have a “permanent agriculture,” the physi- 
cal basis of which “lies in the self-fertilizing 


8 Crop Reports, Vol. III, No. 4, April, 1935, p. 88 
(Department of Crop Reporting, Division of Agricul- 
tural Economics, National Agricultural Research 
Bureau, Ministry of Industries, Nanking); Jdid., Vol. 
VI, No. 6, June, 1938, p. 72 (the same department, 
division and bureau under the Ministry of Economic 
Affairs, Chungking, China). 
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capacity of the loess when there is sufficient 
water, and the capacity for self-renewal of 
the rich silt deposits in the alluvial plains, 
which are constantly rejuvenated by erosion, 
either through controlled irrigation or natu- 
ral flooding.”® Professor Buck reaches the 
conclusion that “‘no very significant change 
has taken place in fertilizing practice except 
that commercial fertilizers have appeared.” 
This is because the “Farmers of Forty 
Centuries’?° have their institutional prac- 
tices of fertility maintenance. Improve- 
ments, modifications, and changes have fol- 
lowed the line of least resistance and greatest 
economy. Because of 40 centuries of experi- 
ence, soil erosion control in an old country 
like China will not be propagandized in such 


®Chao-Ting Chi, Key Economic Areas in Chinese 
History (New York: Institute of Pacific Relations, 
1936), Pp. 24. 

10F, H. King, Farmers of Forty Centuries; or Per- 
manent Agriculture in China, Korea and Fapan (Madi- 
son, Wis., The Author, 1911). 
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a fanatical manner and with such political 
agitation as it is being done‘in the United 
States. 

In a study of a higher level like this, one 
expects some concrete suggestions as to 
wherein the conventional practices are detri- 
mental, wherein modifications can be intro- 
duced to suit the already existing institu- 
tions, and wherein new practices must be 
followed. Viewed from this angle, one finds 
the categorical recommendations at the end 
of Chapter I more apparent and general than 
specific and practical. In a sense, China may 
be said to have had almost all of them in 
words but very little in deed. Many western 
ideas and ideals have been introduced into 
China in their entirety, and most of their 
failures are attributable to an inaccurate 
recognition of the objectvie environment. 
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A New Price Policy for the Railroads: 
Quantity or Multiple-Car Rates 


HEN the Interstate Commerce Com- 

mission came into existence in 1887, it 
found that the railroads commonly accorded 
lower rates to commodities moving in car- 
load lots than to commodities moving in 
less-than-carload lots.! It was even argued in 
some early cases that any difference in the 
charges between these two units of shipment 
resulted in a violation of Section 2 of the 
Interstate Commerce Act, which prohibits 
unjust discrimination.2, The Commission 
made it clear, however, in approving the 
principle of a lower rate on a carload ship- 
ment, that it was not granting any vague 
concessions to quantity transport, but was 
simply according recognition to marked 
differences in costs between two sharply dis- 
tinguishable modes of transport.* 

But, although the Commission thus ap- 
proved the principle that, because of differ- 
ences in the cost of service, rates might prop- 
erly be lower on carload than on less-than- 
carload shipments, the Commission set its 
face in the first year of its existence against 
the practice of the railroads, then a rather 
common one,‘ of making lower rates to those 
who shipped in quantity lots greater than a 
carload than to those who shipped a carload 
only of the same commodity. The Commis- 
sion, in short, refused to approve what may 
be described as wholesale rates. 

In the Providence Coal Company case,® 
the Commission, speaking through its first 


1 Sharfman, Interstate Commerce Commission (New 
York: Commonwealth Fund, 1936), Vol. III-B, p. 395. 

2 Schofield v. L. S. & M. S. Ry. Co., 2 1. C. C. 90 
(1888); Thurber v. N. Y. C. & H.R. R.R. Co., 31. C. C. 
473 (1890). 

3 Sharfman, op. cit., Vol. III-B, p. 396. 

4B. C. R. & N. Ry. Co. v. Northwestern Fuel Co., 31 
Fed. 652 (1887); Kingsley v. B. N. Y. & P. R. R. Co., 
37 Fed. 181 (1888); United States v. Tozer, 39 Fed. 369 
(1889); Providence Coal Co. v. P. & W. R. R. Co., 1 
I. C. C. 107 (1887). 

5 Supra, n. 4. 

6 Paine Bros. & Co. v. Lehigh Valley R. R. Co., 7 
I. C. C. 218 (1897); Planters Compress Co. v. C. C. C. & 
St. L. Ry. Co., 11 I. C. C. 382 (1905); Carstens Packing 
Co. v. O. S. L. R. R. Co., 17 I. C. C. 324 (1909); Ana- 
conda Copper Co. v. C. 8 E. I. R. R. Co., 19 1. C. C. 592 


chairman, Judge Thomas M. Cooley, found 
unlawful a tariff provision under which a 
railroad made a discount of 10% to any per- 
son who should receive consignments of coal 
in any one year amounting to 30,000 tons or 
more at any one station. The Commission 
gave expression to the solicitude that it has 
since had, and justly so, toward the small 
shipper, and said that such a tariff schedule 
would have the necessary tendency to de- 
stroy the business of small dealers. It pointed 
out that there was no certainty and scarcely 
any probability that the dealer who received 
30,000 tons of coal at one station during the 
year would make his business cost less to the 
railroad in proportion to quantity than the 
dealer who received 25,000 tons only, or a 
smaller quantity. The Commission found 
nothing in the showing to justify the fixing 
of a limitation, and therefore if the discount 
was paid to one dealer, the payment would 
be evidence of the right of all other dealers 
to a like discount. 

Following this decision the Commission, 
in a long line of cases,® held that quantity, or 
multiple-car, or trainload rates were unlaw- 
ful, and that the principle of such rates vio- 
lated the rule of equality in Section 2 of the 
Act. The English courts, on the other hand, 
had held’ long before passage of the Inter- 
state Commerce Act that trainload rates 
were not unlawful under the English Rail- 
way Acts, upon which Sections 2 and 3 of the 
Interstate Commerce Act were modelled.® 


(1910); Woodward-Bennett Co. v. St. P., L. A. 8 §. L. 
R. R. Co., 29 I. C. C. 664 (1914); American Round Bale 
Press Co. v. A. T. 8 8. F. Ry. Co., 32 1. C. C. 458 (1914); 
Western Rate Advance Case, Part II, 37 I. C. C. 114 
(1915); Wells Lumber Co. v. C. M. & St. P. Ry. Co., 38 
I. C. C. 464 (1916); Miller & Lux ov. §. P. Co., 41 1. C.€. 
617 (1916); Private Wire Contracts, 50 I. C. C. 731 
(1918). In many other cases the Commission has held 
that the fact that the traffic is hauled in trainload lots 
does not authorize the application to such traffic of a 
basis of rates different from that applied to traffic of the 
same kind when shipped in single carloads. 

1 Oxlade v. N. E. Ry. Co., 1 C. B.( N.S.) 454 (1857); 
Nicholson vo. G. W. Ry. Co., 94 English C. L. Rep. 366 
(1858). 

(Footnote 8 continued on page 231) 
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The Molasses Case 

The Commission’s recent decision, there- 
fore, in Molasses, New Orleans to Peoria and 
Pekin,® is of great significance and impor- 
tance. The Commission there held that un- 
der the facts disclosed of record the establish- 
ment of a rate on molasses from New Orleans 
to Peoria, based upon a minimum of 1,800 
tons, or about 40 tank cars, shipped under 
one bill of lading from one consignor to one 
consignee at one time, was not unlawful. The 
decision indicates a realistic approach on the 
Commission’s part to the problems of the 
railroads under existing conditions of com- 
petition and trade. 

The facts that gave rise to this proceeding 
may be briefly stated. The Commercial Sol- 
vents Corporation uses in its plant at Peoria 
large quantities of blackstrap molasses as 
raw material in the manufacture of alcohol 
and various solvents. The molasses is im- 

orted from Cuba, unloaded at a point near 
fnew Orleans into the Corporation’s own stor- 
age tanks, and thence moved to Peoria. 

The United States Government has con- 
structed and maintains a navigable channel 
in the Mississippi and Illinois Rivers from 
New Orleans to Peoria, for the use of which, 
by shippers operating their own barges or by 
carriers engaged in operating barges for hire, 
no charge or toll is made. 

The Corporation in 1935 began to trans- 
port molasses by water in its own barges 
from New Orleans to Peoria. At that time 
the carload rate by rail was 30 cents per 100 

ounds. Notwithstanding reductions made 
by the railroads of from 11 cents to 12% 
cents in the all-rail rate,!° the Corporation 
continued to transport by water to Peoria 
large quantities of molasses in its own barges. 
The railroads then decided to change com- 
pletely the basis of making rates on molasses 
from New Orleans to Peoria and to publish 
a rate of 14 cents, subject to a minimum 
weight of 1,800 tons or about 40 tank cars." 
This rate has been referred to as a “‘train- 
load” rate. It is not a “trainload” rate but 
rather a quantity or multiple-car rate. The 


(Footnote 8 continued from page 230) 

8 Texas & Pacific Ry. Co. 0. I. C. C., 162 U. S. 197 
(1896); J. C. C. 0. B. 8 O. R. R. Co., 145 U. S. 263 
(1892). 

9235 I. C. C. 485, decided December 4, 1939. 

10 Blackstrap Molasses from Gulf Ports to Peoria, Ill., 
219 I. C. C. 695 (1937); Blackstrap Molasses to Peoria 
and Pekin, Iil., 223 1. C. C. 221 (1937). : 

11 The minimum weight was fixed at 40 cars because 
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Commission, following protests by other 
shippers of molasses and by shippers of other 
commodities against the establishment of 
multiple-car rates, suspended the rate and 
held a hearing. 

The fundamental question presented to 
the Commission was whether such a rate 
would violate Section 2 of the Act, which 
prohibits a railroad from charging any per- 
son a greater or less compensation for any 
service than it charges any other person for 
doing a like and contemporaneous service in 
the transportation of a like kind of traffic 
under substantially similar circumstances 
and conditions. 

The railroads which proposed this quan- 
tity rate assumed that it was incumbent 
upon them to prove that the service of trans- 
porting 40 tank cars of molasses at one time 
was not a like and contemporaneous service 
under substantially similar circumstances 
and conditions as the transportation of one 
car. They therefore offered in evidence facts 
which showed the very substantial differ- 
ences between the circumstances surround- 
ing the transportation of 40 cars of molasses 
intact from New Orleans to Peoria and those 
surrounding the handling of one car. They 
showed, moreover, by cost studies which are 
reviewed in the Commission’s report, that 
the cost per 100 pounds of transporting mo- 
lasses in 40-car lots was less than the cost of 
transporting it in one car at a time. 

The Commission in its decision, after re- 
viewing the earlier cases in which it had re- 
fused to sanction trainload or multiple-car 
rates, said that unjust discrimination was a 
question of fact, and that economic, indus- 
trial, and transportation conditions had ma- 
terially changed since those cases were de- 
cided. The Commission called particular 
attention to the fact that in none of these 
cases was it shown that the traffic moved in 
cargo quantities by water, or that the traffic 
had been diverted from common-carrier rail- 
road transportation to shippers by private 
barge transportation. Undoubtedly a con- 
sideration that weighed heavily in the Com- 
mission’s determination was the fact that 


this was the unloading capacity of the Corporation’s 
tracks at Peoria. 

12 The Freight Traffic Report prepared by the Section 
of Transportation Service of the Federal Coordinator of 
Transportation calls attention (Vol. I, pp. 30-1) to the 
fact that the development of large scale operations and 
the concentration of industry have resulted in the trans- 
portation of materials in large-cargo capacity lots to 
attain regularity and economy in movement. 
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common carrier railroads, whose sole busi- 
ness is transportation, sought to resume the 
transportation service which they had for- 
merly rendered and which for the past two 
years had been largely performed by the 
shipper itself. The Commission said that 
common carriers under regulation should be 
allowed more leeway to meet the competi- 
tion of a shipper transporting his own goods 
than in meeting the competition of another 
carrier for hire. 

The Commission in its conclusions said 
that, on the other hand, where competition 
with a private agency is the sole reason for 
departing from a normal adjustment of rates, 
not only should the cost of service be re- 
garded as an absolute minimum, but such 
departure should go no further than is neces- 
sary to meet effectively the competitive situ- 
ation. The Commission found that the pro- 
posed rate of 14 cents was unreasonably on 
and required that the rate be increased by 
I cent to 15 cents. The railroads have grave 
doubts whether the Commission can draw 
the line that fine. Time alone will determine 
whether or not the Commission was right in 
its opinion as to what rate is necessary to 
enable the railroads effectively to meet the 
competitive situation. 

Thus the Commission, in a sharp break 
with the principles announced in its earlier 
decisions, found that under the particular 
circumstances the railroads had justified the 
establishment of a new basis for pricing their 
transportation services. Mr. Chairman East- 
man in a concurring opinion said he believed 
that there are other situations where the 
economy of volume shipments, particularly 
if they are expanded to trainload dimensions, 
would be greater than that which the record 
indicates would be realized in the Molasses 
case. At the present time many of the great 
industries of the country, including the auto- 
mobile, oil, steel, sugar, and sulphur com- 
panies, and the public utilities, are moving a 
vast volume of their raw materials or their 
finished products on the waterways of the 
country that have been constructed and are 
being maintained at Government expense. 
They pay no charge or toll for the use 
ime Doubtless many instances will even- 

18 [bid., Vol. II, pp. 90-3. 

4 “The Adjustment of Rates between Competing 
Agencies of Transportation,” address delivered at the 
Fifty-second Annual Meeting of the American Eco- 
nomic Association. (See 30 American Economic Review, 
Suppl., March, 1940, p. 124.) 


tually be found in which the railroads can 
establish quantity or trainload rates which 
will enable them to recover traffic now mov- 
ing on the waterways of the country." 


Implications of the Case 


The decision in the Molasses case has 
other implications that deserve attention. It 
is the very epitome of the kind of cases that 
now occupy the time and attention of the 
Interstate Commerce Commission—cases in- 
volving the relationship between the rates of 
competing forms of transportation. Mr. 
Chairman Eastman recently said" that these 
cases present issues which in his judgment 
are as difficult as any that the Commission 
has ever had to determine, and that there is 
such a clash of views as to how they should 
be determined that the controversy is likely 
to spread to the Supreme Court, to Congress, 
and to public opinion. He was undoubtedly 
right when he said that sound and satis- 
factory policies will be developed only grad- 
ually through the decision of successive cases 
and experience with practical results, much 
as the common law was developed. 

The underlying question involved in cases 
of this character is the extent to which the 
Commission should use its power to fix mini- 
mum rates,”® a power that has thus far been 
sparingly exercised by the Commission in so 
far as rail rates are concerned." Cost studies 
will undoubtedly play an increasingly im- 
portant part in the determination of cases of 
this character." 

The decision also gives emphasis to the 
problems confronting the railroads as a re- 
sult of the ever increasing use of toll-free 
waterways by the shippers of the country. 
Those who use the waterways are able to 
transfer to the public at large a part of their 
cost of transportation. The railroads, never- 
theless, are expected to hold themselves in 
readiness to transport (as they did recently 
during the months when the Ohio River was 
completely frozen and when the Mississippi 
River north of Memphis was blocked with 
ice) such tonnage as the shippers of the 
country may tender to them. More and more 
the railroads are being asked to perform 
what is in substance a “stand-by” service, 
without, however, any charge being made 
by the railroads for that service. No industry 


18 53rd Annual Report, Interstate Commerce Commis- 
sion, November 1, 1939, pp. 24-9. 

16 Sugar Cases of 1922, 81 I. C. C. 448 (1923). 

17 See note 15 above. 
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would dare rely entirely upon water trans- 
portation. 

The Commission during the last two dec- 
ades has made an earnest effort to bring 
about a more consistent and fairly related 
basis of freight rates in the United States. 
The rate structures on many commodities 
that the Commission has thus sought to 
build up have to a very considerable extent 
disappeared as a result of the establishment 
of rates by the railroads to meet competition 
which has thus far been unregulated and 
which would not exist were it not for Govern- 
ment subsidies. It is difficult to forecast at 
this time what the ultimate result may be. 
The railroads can hardly be expected to cease 
in their efforts to establish rates to meet 
present-day competitive conditions, however 
unfair those conditions may be. 

Competition among different modes of 
transportation is, of course, affected very 
materially by the extent to which public aid 
or subsidy is given directly or indirectly to 
each.!8 Difficult and perplexing problems are 
bound to arise before the Commission in its 
task of regulating a self-supporting agency of 
transportation, the railroads, when that 
agency is competing with an agency that is 
both unregulated!® and subsidized, directly 
or indirectly. 

No better statement of the situation has 
been made than that appearing in the Com- 
mission’s report to the President on the pro- 
posed Lake Erie-Ohio River Canal.?° The 
Commission pointed out that the railroads 
provide facilities for year-round service, 
whereas the proposed waterway would be 
open for not more than eight months, and 
that the provision of competing water service 
consequently would not materially affect the 
supply of facilities that the railroads must 
maintain to meet the public’s needs. More- 


18 See note 14 above. 

19 Joint rates between rail and water carrierg are in 
certain respects regulated by the Commission. (Section 
15 (1) of the Interstate Commerce Act.) 
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over, as a result of the diversion of traffic, the 
unit cost of the rail service that remains 
would increase, causing an effort by the rail- 
roads to increase the burden on the remain- 
ing traffic, or creating a burden which the 
railroads must cope with as best they can. 
The Commission in its conclusions said:* 

“* ... Plans for the proposed waterway relieve its users 
of the burden of supporting it. Under these plans the 
saving to the shipper of 72 cents per ton, as estimated by 
the Board (of Engineers for Rivers and Harbors), is 
made possible through the placing on taxpayers gen- 
erally a cost of 43 cents per ton. .. . It would be a toll- 
free and pg facility. It would also take a 
considerable area of land and its appurtenances off the 
tax rolls. This condition, which goes back far in the rela- 
tions of rail and water transportation, cannot, in the 
public interest, be overlooked in appraising the worth- 
whileness of the project. Also, use of the waterway 
would be confined to a relatively small number of larger 
shippers, many of whom would operate their own equip- 
ment over it, whereas the railroads, as public carriers, 
serve all who apply, large or small. Railroads weakened 
by public provision of facilities for their competitors 
cannot respond as fully as they should to the needs of 
the public for efficient and safe transportation.” 


The Commission has here put its finger 
upon matters directly affecting the public 
interest that justify serious study and con- 
sideration, not only by students of our trans- 
portation problems and by the public, but by 
the Congress itself. It can hardly be doubted 
that the public interest requires that com- 
petition among different agencies of trans- 
portation should be carried on upon a plane 
of equality, and that all such competing 
agencies should be treated alike by the Gov- 
ernment from the standpoint of regulation, 
aid, and taxes. The decision in the Molasses 
case shows, however, that the railroads have 
a new and thus far an untried means of meet- 
ing competition, even though that competi- 
tion in their opinion is under existing con- 
ditions unfair. 

General Attorney, 
Illinois Central System 


20 “Proposed Lake Erie-Ohio River Canal,” Report, 
235 I. C. C. 753 (October 3, 1939). 
31 [did., at 792-3. 
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Increased Gas Rates Based upon Higher Taxes 


| yon public utilities have become in- 
creasingly favored objects of the tax 
collector. Federal, state, and local govern- 
ments have tapped this source of revenue, 
particularly since the depression, through 
excise and gross revenue taxes, as well as 
through the more traditional property and 
income taxes. The result has been a rapidly 


mounting tax bill for the utilities. The effect 
of these higher taxes upon the level of public 
utility rates was clearly portrayed in the 
Rochester Gas and Electric Corporation 
case, handed down by the New York Public 
Service Commission in February, 1940.1 


1 Re Rochester Gas & Elec. Corp., Case No. 9733, 
Feb. 7, 1940. 
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More than 4/5 of an allowed gas rate level 
increase of slightly more than 10% was 
traced to tax increases. 

The Rochester Gas and Electric Corpora- 
tion case may well represent a turn in the 
course of public utility rates. The decline of 
reasonable rates of return with the fall in 
interest rates after 1932 has generally been 
more than enough, along with improvement 
of revenues, to make up for the rise in taxes. 
The result has been that charges to custom- 
ers have seldom been increased, but have 
generally trended downward. As a matter of 
fact, in many states the rise in taxes has 
tended to reduce the return received by utili- 
ties to a level which was probably fair in view 
of the decline in rates of return and the re- 
covery of business. 

It now appears that higher taxes have ex- 
ceeded in many instances the “cushion”’ oc- 
casioned by lower rates of return. The New 
York commission seems to have found so in 
the Rochester case, despite the commission’s 
well known policy of refusing to allow com- 
panies to pass all taxes on to customers. The 
commission’s attitude in this regard is that 
certain taxes are levied on corporate owners 
and should not be included in operating ex- 

enses, whereas other taxes are levied on the 

usiness of furnishing service to customers 
and should be paid by customers. Thus, the 
federal capital stock tax, the federal income 
tax, and the state excess dividends tax are 
held to be “corporate” taxes. Although, as 
will be shown presently, the federal income 
tax receives some consideration in fixing the 
rate level, the New York commission has 
definitely disallowed from expenses the capi- 
tal stock tax and the dividend tax. This posi- 
tion may not be lawful,” but the commission 
justified it upon the ground that taxes on 
stock or dividends are levies on matters with 
which the consumers have nothing to do. 
These principles were reaffirmed by the com- 
mission in the Rochester case. 

The tax situation which so influenced the 
rise in gas rates in the Rochester case is in- 
teresting. Table I shows the various taxes 
charged to expense which were allocable to 


2 In view of Galveston Elec. Co. v. Galveston, 258 U. S. 
388 (1921). Although the decision in this case referred 
only to income taxes, the United States Supreme Court 
did say (at p. 399): “In calculating whether the five-cent 
fare will yield a proper return, it is necessary to deduct 
from gross revenue the expenses and charges; and all 
taxes which would be payable if a fair return were 
earned are appropriate deductions. There is no differ- 


TaBLeE I. RocuesTer Gas AnD ELeEctric 
CorporaTION Tax INCREASES, 
1934-1938* 
(Manufactured Gas Department of 
Rochester District) 








Taxes 1934 1938 
Decrease 





City and county franchise $147,847 |$130,478 |$ 17,360f 
City and county real estate 201,693 | 254,226 | 52,533 
City 1% tax on gross revenue.... _ 40,2905 | 40,295 


State 2% tax on gross revenue... —_ 100,754 | 100,754 
State gross earnings tax 19,189 | 19,801 6 
State sal 6,064 _ 


Federal miscellaneous excise taxes 815 228 
Federal old age benefits tax...... _ 13,336 | 13,336 


State and federal unemployment 
insurance taxes = 43933 43 933 


Total “Operating” Taxes... .|$375,608 |$603,051 |$227,443 
State excess dividends tax $ 09,085 |$ 4,384 |$ 4,701 
51 


Federal capital stock tax 8,902 8,851 
Federal income taxes 84,310 —_ 84,310 














Total “Corporate” Taxes... .|$102, 297 i$ 13,235 |$ 89,062t 
'$477 905 |$616, 286 $138, 381 











Total Taxes 





* Re Rochester Gas & Elec. Corp., Case No. 9733, at p. 271. 
t Denotes decrease. 


gas operations in 1934 and 1938. Note that 
the commission makes a division between 
“operating” taxes (those to be passed on to 
customers) and “corporate” taxes (those to 
be borne generally by the company). For the 
purpose of showing the effect of taxes upon 
the rise in rate level permitted by the com- 
mission, Table II, drawn from data in the 
commission’s report, is presented. 

The increase of the rate level deficiency 
from approximately $304,000 to $408,300 
may need some explanation. In arriving at 
an allowance for operating expenses, the 
commission reduced this item by some 
$215,000 and calculated that the greater in- 
come resulting would bring increased federal 
income taxes of about $25,000. Furthermore, 
the increase in rates would cause a further 
rise in income taxes of $65,000. The higher 
state and municipal gross revenue taxes, 
produced by the advanced rate level, were 
estimated to be $14,300. Hence, the com- 
mission added to the original deficiency in 
the rate level the sum of $104,300, so that 


ence in this respect between state and federal taxes or 
between income taxes and others.” 

For an interesting discussion of this and other points 
raised in this paper, see Jesse V. Burkhead, “The 
Changing Incidence of Public Utility Taxation,” 15 
Fournal of Land & Public Utility Economics 383-90 
(November, 1939). 





fs eae oh. Fe © be kh CUCU 


PUBLIC UTILITIES DEPARTMENT 


TaBLeE IJ. Rocnester Gas anp ELectric 
CorporATION: ANALYSIS OF REQUIRE- 
MENTS FOR A REASONABLE 
Rate Leve.* 


(Manufactured Gas Department of 
Rochester District) 








Allowed 
Actual by the 


1938 Commission 


Four-Year 
Average, 
1934-37 


$3,840,030 |$3,957,248 |$3,057,248 


Item 





Operating revenue 
— expenses (except 
tax 


2,782,121 
603,051 
3,385,172 
572,076 


2,505,236 | 2,984,521 
6 616, 286 
3,600,807 


356,441 


es 
Operating taxes 

Total operating expenses. . . 
Net operating revenue 














Fair return as found by the commission (6% X$14,600,000) $876 ,o00 
Deficiency in rate level (roughly 
Adjustment for additional gross earnings and 
federal income taxes: 
(a) Increase in federal income tax $90,000 
(b) Increase in gross revenue taxes 14,300 104,300 


Required increase in gross revenues to make fair return. . .$408, 300 





* Case No. 9733, PP. 273-4. 


the net addition to the company’s revenue 
would bring the company’s income to the 
computed fair return. 

Several features of this case are worthy of 
note. If, to the increase in taxes ($227,443) 
from 1934 to 1938 is added the adjustment 
made by the commission on account of taxes 
upon the rate increase ($104,300), the total 
increase in taxes is $331,743. In other words, 
out of a rate level increase of $408,300, more 
than 81% went to taxes. Moreover, to in- 
crease the rate level by a certain amount, a 
sum equal to 1/3 of the original deficiency 
had to be added to care for the taxes on that 
deficiency. These simple facts are eloquent 
testimony of the importance of taxes in caus- 
ing higher public utility rates. In this con- 
nection, one might note the observation of 
the commission in the case (at p. 269) that in 
practically every rate investigation in recent 
years “the predominant cause of increased 
costs of service is the enormous growth in the 
amount of taxes which these utilities must 
pay.” 

The Rochester case is also interesting in 
indicating the treatment accorded federal in- 
come taxes by the New York commission. 
Although such levies are held to be “cor- 
porate” taxes, the commission increased 
rates enough so that the net remaining to the 
company after income taxes covered the de- 
ficiency in return. This procedure is virtually 
the same as recognizing these taxes as a part 
of operating expenses. ; 
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Although public utility enterprises should 
bear a fair share of many business taxes, the 
practice of placing special taxes on revenues, 
franchises, or excess dividends is open to 
question. These special taxes have made the 
public utilities collectors of revenue for the 
government. Clearly, from both an economic 
and a legal point of view, these taxes should 
be considered as operating expenses and 
passed on in higher rates to customers. There 
seems to be no other alternative if legal and 
economic principles of reasonableness in rate 
levels are to prevail, for companies are en- 
titled to rates which cover prudent operating 
expenses plus a fair return for the public use 
of private property. If the elasticity of de- 
mand for public utility service is great in 
certain instances, passing higher taxes on to 
customers may prove to be futile. But if 

rivate managers believe that revenues can 
Be increased by charging higher rates in 
classes of service where the demand is rela- 
tively inelastic, and if taxes make operating 
expenses higher, commissions would seem to 
be under economic and legal obligation to 
allow rate increases. 

This means that higher utility taxes are 
fundamentally taxes upon consumers. Since 
the demand for residential service is likely to 
be less elastic than the demand for other 
services, the brunt of the rate increases 
would probably fall on this group. This is 
exactly what occurred in the Rochester case, 
since the commission allowed nearly 90% of 
the increase to fall upon residential users. 

The ability-to-pay theory of levying taxes 
has generally been accepted as the most 
equitable means of apportioning general gov- 
ernmental costs. If this theory is correct, ex- 
cessive public utility taxes which will ulti- 
mately fall upon the residential user of 
service hardly represent sound tax principles. 
Residential consumption of utility service 
does not bear too close correlation to ability 
to pay. 

Not only are such taxes open to criticism 
on grounds of proper tax policy, but if many 
cases arise in which commissions are obliged 
to raise rates noticeably because of tax costs, 
the public may become more active in op- 

osing these levies. Consequently, taxes once 
lakewa to be indirect and painless may lose 
their attractiveness to legislatures. 
Harotp D. Koontz 
Assistant Professor of Economics, 
Colgate University 
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The Chicago Gas Case 


HORTLY after Governor Horner was 
inaugurated in 1933 he undertook the 
reorganization of the Illinois Commerce 
Commission by appointing new members to 
that body and revamped its staff in order 
to have a regulatory body that would carry 
out his policies. During the first two years 
the commission obtained either by negotia- 
tion or formal order numerous rate reduc- 
tions. One notable exception was the Peoples 
Gas Light & Coke Company, which sought 
an increase in rates; this was denied by the 
commission;! after long and bitterly con- 
tested litigation the commission’s position 
was sustained by the Supreme Court of 
Illinois.2 A few of the important issues 
raised in that litigation will be discussed 
under the following headings: (1) history of 
the litigation; (2) scope of judicial review; 
(3) rental; (4) losses on merchandising; (5) 
taxes; (6) original cost; and (7) rate of re- 
turn. 
History of the Litigation 
In 1931, the Peoples Gas Light & Coke 
Company obtained the consent of the IIli- 
nois Commerce Commission to substitute a 
mixture of natural and manufactured gas 
for manufactured gas. This change was ac- 
companied by a 6% reduction in rates to 
general customers.’ Several years later the 
company filed a new rate schedule (No. 17) 
which became effective April 15, 1934. In 
July, 1935 the company became subject to 
a 3% public utility tax amounting to 
$800,000 per year; shortly thereafter it filed 
a new rate schedule (No. 18) proposing a 3% 
increase in rates to cover the tax. Hearings 
were held before the commission; on June 
12, 1936 the proposed increase was denied 


1 A part of the commission order denying the rate in- 
crease was discussed in 13 Fournal of Land & Public 
Utility Economics 318 (1937). 

2 Peoples Gas Light & Coke Co. v. Slattery, 373 Il. 31; 
31 P.U.R. (N.S.) 193 (1939); the company filed its 
jurisdictional statement in the United States Supreme 
Court about March 1, 1940; thereafter the commission 
filed its motion to dismiss; on April 1, 1940 the United 
States Supreme Court dismissed the company’s appeal 
for want of a substantial federal question. 

3 The order of the commission stated, among other 
things, “that the proposed change in heating value will 
not promote the public’s convenience except as it is 
accompanied by a substantial reduction in rates and 
that a reduction greater than that contemplated by the 
said filed schedule is necessary to the public’s interest.” 


by the commission and schedule No. 18 was 
permanently suspended. The company did 
not appeal from this order; instead on June 
26, 1936 it filed schedule No. 19 proposing 
an increase in rates of about $3,000,000 per 
year. On july I, 1936 the commission sus- 
proces schedule No. Ig and set the case for 

earing on July 15. At that hearing all the 
evidence introduced in the 3% case was 
received, the company introduced certain 
additional evidence, and rested its case. 
Then on July 24 the company requested the 
commission to authorize the installation of 
schedule No. 19 as temporary rates pending 
a final hearing by the commission; this was 
denied on August 21, 1936. 

On September 1, 1936 the company filed 
a complaint in the Circuit Court of Cook 
County seeking injunctive relief, which 
would enable it to charge the increased rates 
(schedule No. 19) until final determination 
by the court as to whether rate schedule No. 
17 embodying the existing rates was con- 
fiscatory. After protracted litigation, a tem- 
porary injunction was denied.‘ The lower 
court then referred the case to a master for 
hearings on the permanent injunction. 
Meanwhile the commission continued to 
hold further hearings and suspended the 
operation of schedule No. 19 (the increased 
rates) until May 24, 1937. In March, 1937 
the parties stipulated that the evidence in- 
troduced and to be introduced before the 
commission should be promptly introduced 
before the master. On May 21, 1937 the 
commission entered its final order finding 
that the existing rates (schedule No. 17) 
were reasonable. Thereafter, on September 
10, 1937 the master submitted his report 


(In re Peoples Gas Light & Coke Co., 19 P.U.R. (N.S.) 


177, 183 (1937)-) 
4A master in the lower court recommended that a 


temporary injunction be denied; the lower court granted 
the relief sought, but the Appellate Court held that no 
temporary injunction should issue. (Peoples Gas Light & 
Coke Co. v. Slattery, 287 Ill. App. 379 (1936).) The 
Supreme Court of Illinois rejected the company’s ap- 
plication for a supersedeas; the court took the writ of 
error under advisement but, while the matter was pend- 
ing, the company moved to dismiss, which motion was 
granted by the Supreme Court of Illinois on October 4, 
I 


937: 

5 Inre Peoples Gas Light & Coke Co., 19 P.U.R. (N.S.) 
177. The company did not appeal from this order but 
it was made a part of the record in the circuit court. 
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finding the issues in favor of the company; 
then shortly the circuit court confirmed the 
master’s report and entered its final decree 
enjoining the commission from enforcing 
schedule No. 17 (the existing rates) and 
allowing the company to collect the in- 
creased rates subject to certain provisions 
for impounding. The commission appealed 
from the order of the circuit court (the lower 
court) to the Supreme Court of Illinois, 
which vacated ‘the injunction issued by the 
lower court and held that rate schedule No. 
17 was not confiscatory.® 


Scope of Fudicial Review 


One of the important issues decided by 
the Supreme Court of Illinois was the scope 
of judicial review in this case. Although the 
parties seemed to agree that the fundamental 
issue before both the lower court and the 
supreme court was whether the rates in 
schedule No. 17 were confiscatory, they were 
in total disagreement as to the weight to be 
given to the conflicting findings of the lower 
court and the commission on virtually the 
same record. 

Section 68 of the Illinois Public Utilities 
Act provides, among other things, for appeal 
from orders of the commission for the pur- 
pose of having the reasonableness or lawful- 
ness of the order or decision inquired into 
and determined, that the findings and con- 
clusions of the commission on questions of 
fact shall be held prima facie to be true, 
and that they shall not be set aside unless 
it clearly appears that the finding of the 
commission was against the manifest weight 
of the evidence. The commission has con- 
tended, generally speaking, that the court 
cannot substitute its judgment for that of 
the commission,’ and that in this case a 
heavy burden rested on the company to 
show that it was suffering confiscation. 

The supreme court said: 

“The findings of the master and the circuit [lower] 
court, upon the items just above discussed, were all in 
favor of the company and consequently we determine 
that the lower court’s action in fixing the amount of de- 


5 Peoples Gas Light & Coke Co. v. Slattery, 313 Ill. 31; 
31 P.U.R. (N.S.) 193 (1939). 

™ The orders of the commission, including the final 
order of May 21, 1937, were made part of the record. 
The company did not appeal under Section 68. Appeals 
under that section are discussed in “‘Note,” 31 Z//inois 
Law Review 757, 760 (1937). ' 

* Jurisdictional statement recently submitted to 
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preciation, the amount of rent and the cost of new 
business, was erroneous. In determining the questions 
presented, not only on valuation of preperty, but also 
the amount allowable for depreciation and operating 
expenses, we have necessarily given considerable weight 
to amounts actually shown in evidence, because of the 
fact that the expert witnesses on both sides are in hope- 
less conflict, one side having a tendency to enhance 
values and costs and the other to decrease them. It 
appears that the commission, to a considerable extent, 
governed its action by what it could ascertain from 
actual costs and disregarded, to a considerable extent, 
the testimony of expert witnesses. In view of the con- 
flicting mass of testimony we do not see how it could 
have done otherwise.” 


The company on the other hand has main- 
tained that this was not an appeal from an 
order of the commission but rather from 
the final decree of the lower court overruling 
exceptions to a master’s report and confirm- 
ing that report. The company’s position as 
to the scope of judicial review is summarized 
in its criticism of what the Supreme Court 
of Illinois did in finding that rate schedule 
No. 17 was not confiscatory: 

“In its decision of December 12, 1939, the Supreme 
Court of Illinois, without making an independent judi- 
cial investigation or finding of the material facts neces- 
sary for determination of the question of confiscation, 
and without giving any weight to any finding of fact 
made by the Circuit Court of Cook County, erroneously 
ruled that the findings of fact made by the Illinois Com- 
merce Commission must be accepted if they were based 
upon conflicting evidence or were ‘within the range of 
the evidence,’ and that the decree of the Circuit Court 
based upon contrary findings should be reversed.”® 


In its petition for rehearing filed Janu- 
ary 6, 1940, the company emphasized the 
failure of the supreme court to follow the 
findings of the lower court on annual depre- 
ciation, losses on merchandising, and valua- 
tion, and concluded that the whole tenor of 
the opinion showed that the findings made 
by one of the parties of this litigation— 
namely, the commission—are to be accepted 
if there is any evidence to support them, 
even though the master and the judge of the 
lower court, after careful consideration of 
those findings and after giving due weight 
thereto, found to the contrary and despite 


United States Supreme Court, Peoples Gas Light &? Coke 
v. Hart, No. 809, October Term, 1939. Mr. Justice Jones 
of the Supreme Court of Illinois filed a dissenting opin- 
ion in which he stated that the findings of the lower 
court should not be disturbed upon review unless mani- 
festly against the weight of the evidence. Judicial re- 
view of rate orders of administrative bodies is discussed 
in “Note,” 50 Harvard Law Review 78 (1936). 
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the court’s rule of long standing that where 
the master’s findings have been approved 
by the lower court they will not be disturbed 
on review unless they are manifestly against 
the weight of the evidence. 


Rental 


The company owns its office building 
which is located in downtown Chicago. It oc- 
cupies the basement, first, and second floors, 
which space is not comparable to that 
rented to other tenants of the building; but 
the thirteenth to twentieth floors which it 
occupies are comparable to space rented to 
other tenants. From the third to the 
twentieth floors the average rent charged 
outside tenants in 1936 was $2.05 per square 
foot; but the company charged to its operat- 
ing expenses for similar space occupied by 
it $2.88 per square foot. On the basis of re- 
production cost depreciated of the building, 
present value of the land and overheads all 
estimated by the company’s witnesses, it 
was claimed that the net income after de- 
preciation and federal income taxes was 
3.62% for 1936 and would be 3.883% for 
1937. 

he commission found that, since the 
company did not consider the building as a 
portion of its public utility property, repro- 
duction cost less depreciation was not a fac- 
tor to be considered either in determining 
the value of the building or the amount of 
rent to be allowed as an operating expense. 
The commission’s witness, Kleinman, elimi- 
nated $200,000 of the $652,640 charged to 
operating expense for rent of this building 
in 1936 as excessive, basing his conclusions 
on a comparison of rents paid by other ten- 
ants with those charged into expenses by 
the company for similar space and checking 
the same against the return on the net book 
value of the building which, after elimination 
of the $200,000, exceeded 6%. The commis- 
sion disallowed $200,000 of the $652,640 rent 
claim because the best criterion as to the 
reasonableness of the rent charges was the 
relationship between the rent paid by other 
tenants and the rent charged on the books 
of the company as operating expenses. 

The master found that it was not clear 
from his testimony nor from commission 


® In the following commission cases part of the rental 
claim was disallowed as an operating expense: Jn re 
Brooklyn Borough Gas Co., 21 P.U.R. (N.S.) 353 (N. Y.) 
1937; Department v. Washington W. P. Co., 3 P.U.R. 
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Exhibit NN, nor from anything else in the 
record, how Kleinman had arrived at the 
deduction of $200,000 and that this was only 
a judgment figure. The master reported that 
from 1925 to 1933, inclusive, the rental 
charged by the company to gas operations 
for space occupied on the third to twentieth 
floors of the building (the office portion) was 
lower per square foot than the average re- 
ceived from other tenants, and that begin- 
ning with 1934, because of a drop in rentals 
paid by other tenants, it has become higher, 
the ge gs for 1936 being $2.88 per 
square foot by the company as against 
$2.05 paid by others. He therefore concluded 
that it was doubtful whether the interest of 
the public would be better served by requir- 
ing the rentals paid by the company for 
office space to fluctuate with the average 
paid by other tenants. The lower court also 
disagreed with the commission and ruled 
that the cases cited by the company sustain 
its claim that it is entitled to earn a fair 
return on the present value of its building 
and that the evidence showed that the com- 
pany was then earning approximately 3.62% 
on the reproduction cost depreciated of the 
building. 

The supreme court refused to follow the 
lower court’s theory: 


“This is another instance in the record in which concrete 
figures appear. The company owned the building and 
charged itself rent. It either charged itself too much to 
get the benefit of the profit of its non-utility property, 
or it charged the other tenants too little in order to fill 
the building, and thus make it a paying venture. This 
is another one of those matters that is exclusively 
within the jurisdiction and discretion of the commission. 
The building is not a public utility and the amount of its 
earnings is not an issue. If the company was willing to 
lease substantially the same kind of space to the general 
public at $2.05 per square foot, we see no good reason 
why the customers of the company should be required 
to pay $2.88 per square foot. In this respect, we think 
the action of the commission in reducing the operating 
expense account by the sum of $200,000 yearly for ex- 
cessive rent, was correct.’”® 


Losses on Merchandising 


For some time, particularly during the 
last decade, there has been agitation against 
the sale of appliances by public utilities 
in competition with local merchants; in a 


(N.S.) 16 (Wash.) 1934; Casanave v. Overbrook S. H. Co., 
P.U.R. 1926 A 600 (Pa.) 1925. 

10 The supreme court describes this as “‘Reduction in 
Business Expense.” 
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few states legislation was enacted.!' Some 

ublic service companies have incurred 
joe in connection with the business and 
have sought, as in the instant case, to in- 
clude this loss as an operating expense in 
rate cases. 

Prior to 1932 the company carried on its 
merchandising or appliance business through 
a subsidiary corporation. According to the 
company’s method of allocating joint ex- 
penses, the subsidiary earned a profit from 
1921 to 1928 and suffered a loss from 1929 
to 1932 when the company consolidated the 
appliance and its gas business and thereafter 
did not apportion expenses between the 
merchandising and gas business. 

Kleinman, the commission witness, esti- 
mated that $738,981.09 should be eliminated 
from operating expenses because that sum 
represented the loss sustained by the com- 
pany on its merchandising operations. He 
stated that he had allowed as an operating 
expense money expended for “‘the promotion 
of new fields for the use of gas, of bringing 


the public a consciousness of the use of 


specific gas appliances to a point where deal- 
ers will engage in the sale of those gas ap- 
pliances.” The company claimed that it was 
entitled to an allowance for new business 
expense which would include not only an 
amount for sales promotion but also an 
amount for sales retention. The commission 
found that, although some appliance sales 
were made for the purpose of encouraging 
use of gas, many sales resulted merely in 
the substitution of new ranges or other ap- 
pliances for old ones and that losses on such 
sales could not be properly included in new 
business expense. It os appeared that the 
company’s selling efforts were directed 
mainly to those who could purchase ranges 
at a price substantially higher than those 
charged by other dealers and that most of 
the losses resulted from returned goods. 
After finding that the company’s claim 
for its full sales retention expense and losses 
incurred in the sales of appliances was exces- 
sive, the commission concluded that some 
of this should be eliminated. Its witness 
Kleinman made eliminations from the ac- 
counts totalling $42,000 which the company 
admitted were merchandise operations (e.g., 


" Richard A. Harvill, “The Opposition to Public 
Utility Appliance Merchandising,” 8 Yournal of Land & 
Public Utility Economics 287 (1932). An anti-merchan- 
dising statute was declared invalid in Capital Gas & 
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uncollectible bills, taxes, and miscellaneous 
operating revenues). In addition, he elimi- 
nated losses on appliance sales, certain com- 
mercial expenses for salesmen, etc., $ of the 
company’s advertising expense, salesmen’s 
commissions, rent, etc. He concluded that 
about $738,000 of expenses not eliminated 
by the company should be eliminated. After 
discussing the arguments of both sides and 
commenting on the fact that the company 
did not sustain its burden of segregating the 
expenses, the commission disallowed $500,- 
000 of these expenses for 1936 and $200,000 
for the year ending March 31, 1938. 

The master, whose finding was confirmed 
by the lower court, stated that the question 
was not one of accounting but rather of 
business judgment and in the absence of 
fraud or inefficiency, none of which were 
shown, the judgment of the management 
should be final and the expenditures allowed 
as ceareain expenses. 

The supreme court discussed the com- 
pany’s method of selling appliances on the 
rental purchase plan, the effect of the large 
number of returns, and the charging off of 
50% of the sales price of these returned 
appliances as an operating expense, all of 
which cost over $700,000. Since appliances 
are also sold by other dealers and, if con- 
ducted as a separate business, would not be 
subject to regulation, the court concluded 
that the advisability of such a method of 
promoting sales of gas and of the propriety 
of the amount thus expended becomes a 
matter entirely for the commission, because 
this practice opens the door to great latitude 
on the part of the company not only in en- 
gaging in a competitive business but also in 
creating an unduly large expense for business 
promotions to be oaly charged to 
operating expenses. The court also men- 
tioned the fact that many gas ranges were 
now being sold to people of the so-called 
upper class, so that risk of loss would be 
reduced; it also stated that many of the sales 
of gas ranges were replacements by present 
users and such sales would not be a promo- 
tion of the use of gas. The court then con- 
cluded: 

“‘We do not think the action of the commission in this 
respect was unjustified, as, in the very nature of things 
a sale of outside articles to promote the sales of a com- 


Elec. Co. 0. Boynton, 137 Kan. 717; 22 Pac. (2d) 958 
(1933); commented on in 34 Columbia Law Review 181 


(1934). 





240 


modity regulated by a utility must be controlled by the 
commission, as otherwise it would be possible to either 
raise the operating expenses to unreasonable heights or 
convert the utility into a mere medium of selling ap- 
pliances and merchandise not regulated by the Com- 
mission.””! 


Taxes 


Following the practice of other large tax- 
ayers in Chicago, the company has been 
itigating its state and local taxes for a num- 

ber of years. Each year the company, after 
estimating the valuation and rate, charges 
to expenses and credits to a tax accrued ac- 
count a sum estimated as being payable for 
taxes for that year. Whenever the company 
obtains a reduction in taxes, the decrease 
constitutes an excess accrual which is then 
transferred from the tax accrued account to 
surplus. In 1934 the sum transferred was 
$412,556; in 1935 the sum transferred, in- 
cluding the 2% public utility tax, was 
$1,491,330. For the period 1931-35, in- 
clusive, it withheld over $4,650,000 as a 
result of pending objections; for the five- 
year period, 1930-34 inclusive, rate objec- 
tions in excess of $500,000 were sustained b 
the courts." For 1935, the company fol- 
lowing its usual practice actually paid 
$1,500,468 in taxes and withheld the sum of 
$827,519 because of litigation. 

At the hearings before the commission the 
company witness estimated that, because of 
an expected increase in the tax rate, the 1936 
tax bill would be $345,559 above that for 
1935. On the other hand, the record showed 
that the valuation for 1936 was substantially 


12 The commission also contended that the disallow- 
ance of $500,000 for 1936 was an abnormal, non-recur- 
ing expense attributable primarily to the large number 
of returns during that year. The company suggests that 
this is an entirely new conception of the matter. (See 
appellees’ brief in the Supreme Court of Illinois, p. 
249.) After the elimination of $500,000 the amount 
allowed for new business expense was over $1,000,000. 
During recent years most commissions have refused to 
allow losses arising out of merchandising to be included 
as an operating expense for purposes of rate-making. 
See In re Boston Consol. Gas Co., 30 P.U.R. (N.S.) 260 
(Mass.) 1939; In re Laclede Gas Light Co., 7 P.U.R. 
(N.S.) 277 (Mo.) 1934, affirmed with certain exceptions 
in State v. Pub. Serv. Com., 341 Mo. 920, 22 P.U.R. 
(N.S.) 6 (1937); In re Brooklyn Borough Gas Co., 21 
P.U.R. (N.S.) 353 (N.Y.) 1937; Pub. Util. Com. v. 
Bangor Hydro-Elec. Co., 15 P.U.R. (N.S.) 49 (Me.) 
1935; In re Potomac Edison Co., 7 P.U.R. (N.S.) 135 
(Md.) 1935. Compare Consol. Gas Co. v. Newton, 267 
Fed. 231 (1920). 
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less than that for 1935. Considering that the 
rate for 1936 was unknown, that the valua- 
tion for that year would be less than for 
1935, and that the company in the past had 
had considerable success in litigation cover- 
ing both rates and valuation, the commission 
allowed about $750,000 less for taxes in 1936 
than the company witness had estimated." 

The master found that the commission 
had allowed $1,764,151 for the 1936 taxes 
and that the bill (based on the rate which 
had just been determined) would be 
$2,363,066. He held that, since the com- 
pany must proceed upon the assumption 
that the taxes are lawfully billed to it, the 
full amount of the tax bill less about $35,000 
for taxes on non-useful property should be 
allowed. The lower court confirmed the 
master’s findings. 

The supreme court reviewed the action of 
the commission and held that it erred in 
deducting the $750,000 from the estimated 
operating expenses for 1936 and should have 
allowed the company the entire amount of 
taxes billed against it on its property used 
and useful in the business. The court said 
that the action of the commission was based 
on the assumption that the company would 
either be successful in litigating the taxes, or 
would withhold this amount." 


Original Cost 


The original cost new of the physical 
property other than land, as shown by the 
company, was $111,330,067.67. Included in 
this sum was $1,957,753 representing items 
most of which were originally charged to 
operating expenses and during the hearings 


18 The assessment for 1931 was recently declared in- 
valid in People v. Peoples Gas Light and Coke Co., 367 
Ill. 435 (1937). 

4 The commission opinion indicates that some part of 
the state capital stock tax on securities held by the com- 
pany for investment purposes should have been disal- 
lowed as an operating expense. (See 19 P.U.R. (N.S.) 
177, 275 (1937)-) : 

15 Nothing in the record indicates whether objections 
were filed against the 1936 taxes. This is $144,922 less 
than the amount estimated by the company witness at 
hearings before the commission. 

16 Compare Lindheimer v. Illinois Bell Tel. Co., 292 
U.S. 151, 3 P.U.R. (N.S.) 337 (1934); East Ohio Gas Co. 
v. Pub. Util. Com., 133 Ohio St. 212, 22 P.U.R. (N.S.) 
489 (1938); In re Union Elec. L. &. P. Co., 17 P.U.R. 
(N.S.) 337 (Mo.) 1937; Manitowoc o. Wis. F. & L. Co., 
P.U.R. 1927 D 737 (Wis.) 1927; In re Indianapolis St. 
Ry. Co., P.U.R. 1921 D 210 (Ind.) 1921. 
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before the commission allocated in part to 
construction. The commission held that, 
since the practice of the company in charging 
these items to operating expenses rather than 
to fixed oe did not arise from a mere 
incidental error on the part of the company 
but represented instead a fixed policy on the 
part of the management, the company could 
not because of its change of policy increase 
its original cost for rate-making purposes. 
The supreme court sustained the action of 
the commission: 

“It seems clear that it is not proper to build up operat- 
ing expenses and get the advantage of a rate authorized 
to cover them, and later change the method of account- 
ing to include such excess items as a part of the invest- 
ment of the company, when, in reality, the money has 
been furnished by the customers of the company.””!7 


Rate of Return 


Witnesses for the company and the com- 
mission testified as to what constituted a 
fair rate of return. The company witnesses 
testified that from 7 to 8% was a fair re- 
turn;!® the commission witnesses used 514 
to 534%. On the basis of its findings of fair 
value of the property, expenses and receipts 
of the company, the commission found that 
under the existing rates the rate of return 
for 1936 would have been 5.95% which the 
commission found to be fair, just, and 
reasonable. The master found that a return 
of less than 614% would be confiscatory; 
the lower court followed his recommenda- 
tion. 

After stating that, since the company did 
not appeal from the order of the commission 
under the provisions of the Illinois Public 
Utilities Act, the only issue before it was 
whether the existing rates were confiscatory, 
the supreme court held that a return of 5% 
was not confiscatory.'® 
“We have been unable to find any precise definition of 
what constitutes a rate that is confiscatory. It seems to 
us fair to assume that if the company could take a sum 
equivalent to the value of its property and invest it 
soundly, so as to insure a rate of return in excess of the 


17 Compare Village of Wellsville v. Maltbie, 15 N. Y. 
Supp. (2d) 580 (1939) and In re Los Angeles G. & E. 
Co., P.U.R. 1933 E 317 (Cal.) 1933. 

18 On the basis of the company’s claims, the increased 
rates for the year beginning April 1, 1937 would yield 
it a return of slightly less than 3.8%. 

19 The supreme court allowed certain items as operat- 
ing expenses which the commission had disallowed, e.g., 
taxes, payments to Hellier Coal Co., expense for main- 
tenance of mains, and conversion expense. The court 
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return authorized by the commission, this would be 
proof, or at least evidence, of confiscation, yet we are 
bound to take judicial notice of the fact, as well as evi- 
dence in the record, that it would be exceedingly diffi- 
cult to invest a sum anywhere comparable to the value 
of appellee’s property so as to earn five per cent.... 
On the other hand, in ascertaining a just and reasonable 
return upon the investment there are other elements 
taken into consideration which include not only the 
earnings of other comparable companies, but also earn- 
ings that will enable the company at all times to be 
reasonably certain to become the purchaser of its stocks 
and bonds, so as to readily procure money for refund- 
ing or extension purposes. (United Railways Co. v. West, 
supra.) These elements are taken into consideration in 
fixing a just and fair return and doubtless the earnings 
of the company which the commission estimated at 
six per cent, took into consideration such factors. 

“As pointed out above, however, the order and find- 
ing of the Commerce Commission on schedule No. 19 
was not further tested by an appeal, as authorized by 
the statute, but appellee [company] was content to 
abide by the finding of the lower court. Since we have 
no issue before us as to whether the return is just and 
reasonable, and only have determined whether the ap- 
pellee established confiscation as alleged in the com- 
plaint, there is ample authority to sustain the proposi- 
tion that under the present economic conditions a re- 
turn of five per cent cannot be regarded as confisca- 
tory.””20 


On appeal to the United States Supreme 
Court the company will no doubt reiterate 
its position that 


“A correct statement of the problem is that of the com- 
pany’s witness Hall, an investment banker of more than 
30 years’ experience (Abst. 494): what prospective re- 
turn would induce investors to put into a proposed gas 
utility enterprise in Chicago the total amount of money 
necessary for supplying Chicago with gas? (Abst. 500, 
A165.) He said that in order to acquire the necessary 
capital (not merely money obtained by bonds but also 
the equity money derived from the sale of stock) the 
prospective overall return would have to be 74% (Abst. 
500). His testimony as well as that of the company’s 
witnesses Dorau, Cox and Lawrence, all experts in this 
field, has been ignored in the opinion. Even the Com- 
mission’s witnesses Kleinman and Call did not suggest 
that a 5% return was adequate for this company (Abst. 
2139). (Company Brief on petition for rehearing filed 
January 6, 1940, p. 27.) 


Member, Illinois Bar A. L. STEIN 


stated that the amount improperly disallowed was 
$1,069,226. On the basis of these revisions the com- 
pany’s return was found to be slightly over 5% rather 
than 5.95% computed by the commission. 

20 See Merrill, “On the Distinction between a Non- 
con ‘scatory Rate and a Just and Reasonable Rate,” 
14 Cornell Law Quarterly 447 (1929); Hale, ‘What is a 
Confiscatory Rate?” 35 Columbia Law Review 1045 
(1935). 
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Public Utility Financing in the First Quarter of 1940 


UBLIC utility security offerings during 

the first quarter of 1940 totaled $263 
millions as compared with $150 millions in 
the first quarter of 1939, and $364 millions 
in the fourth quarter of 1939. 

Long-term bonds, excluding serial issues, 
amounted to $200 millions or 76% of the 
total for the quarter. Serial obligations to- 
taled $10 millions (4% of the total) and pre- 
ferred stock issues $53 millions (20% of the 
total). This is the largest amount of pre- 
ferred stock offered in any quarter since the 
first quarter of 1937. 

Of the total long-term bond offerings 29% 
were offered privately. This is somewhat 
lower than the percentage sold privately dur- 
ing 1939 (397). The percentage of long-term 
bonds sold privately varies considerably 
from quarter to quarter and a lower per- 
centage in one quarter does not necessarily 
indicate a reversal of the trend toward pri- 
vate sales of public utility securities which 
has been in evidence since 1937. As in other 
recent quarters, new capital requirements 
are of little importance in the total, refund- 
ing operations accounting for the greater 
part of the quarter’s financing. 

Long-Term Debt Financing. Tables I and 
II supply an analysis of publicly and pri- 
vately sold long-term debt issues, excluding 
serial offerings. The weighted average yield 


at offering price to the public on publicly 
offered issues was 3.23% as compared with 
3.63% in the fourth quarter of 1939. This 
indicates a marked improvement in the qual- 
ity of issues offered as well as a decline in 
interest rates. For the first time since the 
publication of these analyses the tables in- 
clude one frequently used indication of the 
comparative quality of each issue—namely, 
the number of times interest charges (after 
allowance for the change in capitalization) 
were earned, based upon the most recent 
hee for which earnings are available. It is 
oped that these figures will be of value in 
interpreting variations in yields. 

The weighted average of underwriters’ 
commissions remained very close to 2% dur- 
ing the first quarter of 1940. Little variation 
in this percentage has occurred during the 
past year. Incidental expenses were unusu- 
ally low during the current quarter, amount- 
ing toalittle morethan % of 1% as compared 
with .71% in the fourth quarter of 1939. The 
weighted average cost to the company of is- 
sues offered publicly was 3.38%. 

The American Gas and Electric deben- 
tures were sold on a rather low yield basis 
as compared with a somewhat similar group 
of issues offered by the North American 
Company about a year ago. Holding com- 
pany issues have been rare in recent years 


TaB.e I. SumMARY AND ANALYSIS OF LoNG-TERM Dest IssuEs OFFERED 
Pus.iciy, First QUARTER, 1940 








Ma- 
turity 
Date 


(D) 


Principal 
Amount 


(C) 


Company and Issue 


(A) (E) 


Month of | Offering 
Offering 


| Under- | Esti- | Net Pro- 

Offering} writers’ |mated In-| ceeds to 

Price | Yield | Com- | cidental} Com- 
missions|Expenses} pany 


(F) (G) (H) (1) (J) 


Times 
Interest 
Earned* 


(L) 


Cost to 

Com- 

pany 
(K) 





American Gas & Elec. Co. 


% % % 


% 

2.69 2. 
3-43 
3-71 


3.07 


‘0 
100.51 
IoI.or 
100.76 


102.50 | 2.47 1.50 
103.50 3.26 2.00 
103.50 | 3.56 2.25 


2.97 


$ 8,000,000 
10,000,000 
12,000,000 


Sinking Fund Debentures 

Sinking Fund Debentures 

Sinking Fund Debentures 
Consumers Power Co. 

First Mortgage 3% 
Ohio Water Serv. Co. 

First Mortgage 4 
Pennsylvania Wtr. & Pr. Co. 

Ref. and Coll. Trust 3% 
Dayton Power and Light Co. 

First Mortgage 3 
Indiana Associated Tel. Corp. 

First Mortgage 3% 
Kentucky Utilities Co. 

Sinking Fund Mtge. Bonds | 4% 

First Mortgage 4 
Marion Reserve Power Co. 

First Mortgage 3% 

3% 


1960 
1970 


1969 
1964 


anuary 
anuary 


1950 January 


18,594,000 January | 105.50 103.03 


3-81 99-77 | 4.02 


January 
January 


February 


3,750,000 103.00 


10,962,000 3.00 102.09 | 3.14 


2.80 


1970 105.00 


25,000,000 | 1970 104.00 10r.75 | 2.91 


101.81 


98.61 
99.61 


3,400,000 | 1970 | February| 105.00 | 3.24 3-40 


4.63 
4.02 


4-36 


February 
3.89 


6,000,000 
February 


20,000,000 


101.50 
102.00 


1955 
1970 


1960 -76T 3-48 
-40T 


1.99 52 


100.24 


100.60 


7,750,000 February} 103.00 | 3.29 


Southwestern Gas & Elec. Co. 


First Mortgage 3.22 


16,000,000 February} 103.00 | 3.09 | 2.00 














Totals or Weighted Average $141,456,000 | — _ 103.55 | 3-23 101.04 | 3.38 | 3-77 


























* Based on latest available information after giving effect to the new financing. Holding companies are given on a consolidated basis. 
t Pro rata share of expenses. 
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TaB_e IJ. Summary AND ANALysIS OF Lonc-TERM Dest Issues OFFERED 
PrivaTELy, First QuarTER, 1940* ; 








Ma- 
turity 
Date 


(D) 


Cou- er 
Company and Issue n yas 


ate 
(C) 


(A) (B) 


Incidental 
Expenses 


Find- | Other 
ers’ | Ex- 
Fees | penses'| 
(H) (I) 


Offer- 


Month of ing 
Yield 


Offering 


Offering 
Price 


(E) (F) | (G) 





% 
First Mtge. Sinking Fund 4 
Northern Indiana Power Co. 
First Mortgage 4% 
Consolidated Tel. & Elec. Subway Co. 
Debentures 
Interstate Telephone Co. 
First Mortgage 
New Bedford Gas & Edison Light Co. 
Unsecured Notes 
Mountain States Power Co. 
First Mortgage 
Central Electric & Telephone Co. 
First Mtge. Call Lien, S.F. 
Michigan Consolidated Gas Co. 
First Mortgage 
Central Illinois Light Co. 
First and Consol. Mortgage 


Virginia Public Service Gen. Co. 
$ 1,400,000 


9,500,000 
15,000,000 
2,000,000 
500,000 
7,500,000 
5,000,000 
2,000,000 
91376,300 


$52,276,300 


Total or Weighted Average 
25,776,300 


Total or Weighted Average == 
(excluding companies for which inci- 
dental expenses are not available) 














% 
1.39 


% 
+75 


% 


January 4.00 


February 4.25 1.05 
3-10 t 
3.61 ‘ t 


80 


January 
February 
February 
March 
March 
March 
March 


3.00 
4-25] - t 
4.50 
3.90 
2.04 


3.65 
3.78 


























* Excludes the following issues for which data on offering prices are not available: 
550,000 Ohio Telephone Service Company rst 4-1/4’s of 1959. 
1,950,000 Terre Haute Water Works Corporation 1st 3-3/4’s of 1964. 
1,000,000 San Diego County Water Company rst 3-3/4’s of 1960. 
3,500,000 Southern California Water Company 1st 3-3/4’s of 1970. 


$7,000,000 . ; 
Based upon the latest available information after giving effect to the new financing. Holding companies are given on a consolidated basis. 


Note that this figure is low because of the fact that several utilities paid no finders’ fees. 


Information not available. 


Pro rata share of expenses. 


and the flotation of these securities on a low 
yield basis is noteworthy.! 

The weighted average offering yield on 
privately sold long-term debt issues, exclud- 
ing those upon which the offering price is not 
available, was higher than that on publicly 
sold issues during the current quarter (3.65% 
as compared with 3.23%). An analysis of in- 
cidental expenses incurred in the issuance of 
privately sold issues is shown for those utili- 
ties for which such data were available. It 
will be noted that where finders’ fees are paid 
they varied from % to 34 of 1%. Three utili- 
ties paid no finder’s fee. Other incidental ex- 
pene averaged .89%. These figures are 

ased upon a sample of limited size, data on 
expenses being impossible to obtain in many 
cases. Incidental expenses, excluding finders’ 
fees, have not in the past varied materially 
from similar expenses for publicly offered 
long-term bonds. 


1 Two other holding companies are represented in the 
first quarter financing operations—General Telephone 
Corporation with an issue of preferred stock, and Cen- 
tral Electric and Telephone Company with an issue of 
bonds and preferred stock. 


Other Utility Financing. Issues with serial 
maturities offered in the first quarter of 1940 
are listed as follows: 


$ 6,000,000 Kentucky Utilities Co., 3-5/8% Serial 
Notes of 1940-46 at par. 
1,250,000 Marion Reserve Power Co., 2-7/8% Serial 
Notes of 1940-48 (price not stated). 
1,000,000 Public Service of Oklahoma, 1-3/4%- 
2-3/4% Serial Notes of 1941-46 at par. 

600,000 Mountain States Power Co., 3% Serial 
Notes (no maturity given) at par. 

600,000 Northern Indiana Power Co., 3% Serial 
Notes of 1941-46 at par. 

500,000 Southern California Water Co., 2-3/4% 
Serial Notes of 1940-46 (price not 
stated). 

300,000 Virginia Public Service Gen. Co., 4% Se- 
rial Notes of 1940-43 (price not stated). 

50,000 Louisiana Ice and Electric Co., 2.73% Se- 
rial Notes of 1941-60 at par. 


$10, 300,000 


Offerings of preferred stock are listed in 
Table III. Total offerings of $53 millions in 
the current quarter are greater than in the 
first quarter of 1939 ($36 millions) and repre- 
sent a strong recovery over the amount of 
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Taste III. Summary AND ANALYSIS OF PREFERRED STOCK IssuES OFFERED 


DuRING THE FIRST 





QUARTER OF 1940 





Divi- 
dend 


Principal 


Month of 
ount 


Company and Issue Offering 


(A) (B)} = (C) (D) 


Net Pro- 
to 
Com- 
pan 
Per Unit 
(I) 


Under- 
writers’ 
Comis- 
sions Per 
Unit 
(G) 


Times 
Require- 
ments 
Earned* 


(K) 


Offering 


Offering 
Price Yield 





(E) (F) 





American Gas and Electric Co. 
Cumulative Preferred $1co par 

General Telephone Corporation 
Cumulative Preferred $50 par 

Indiana Associated Tel. Corp. 
Cumulative Preferred, 2,660 
shares of no par 

Marion Reserve Power Co. 
Cumulative Preferred, 7,500 
shares of no par 

Associated Telephone Co. (Ltd.) 
Cumulative Preferred, 35,000 
shares of no par 

Southwestern Gas and Electric Co. 
Cumulative Preferred, $100 par 

Union Telephone Co. 
Cumulative Preferred, $100 par 

Central Electric & Telephone 
Cumulative Preferred, $50 par 


Totals or Weighted Average 


| 
4% % January 


$2.50 


$35,562,300 


6,750,000 | February 


5.00 276,640 | February 


5.00 735,000 | February 


1.25 883,750 | February 
5% 
5.50% 
6% 


7,500,000 | February 
February 


March 


600,000 


200,0C0 











$52,507,690 


% 
‘3 $1.00f $103.51 1.88 


$105.00 


53-50 50.87 4.83 


104.00 | 4.80 100.68 | 4.07 2.09 


98.co] 5.10 -76 | 94.24] 5.31 1.84 


23.81 
101.60 
1 


44 5-25 
-40t 
1 


-95t 


25.25 


103.00 


4-95 
4.85 
5-29 
6.56 


4.92 
1 
7.68 


1 


2.16 


104.00 


45-75 5-75ll 























4.62 4.71 2.78 





* Based upon the latest available information after giving effect to the new financing. Holding companies are given on a consolidated basis. 


Assuming all shares purchased by holders of present preferred. 
Pro rata share of expenses. 
Issue sold privately, the commission represents a finder’s fee. 
Information not available. 


|| Stock issued to Central U. S. Utilities Co. in exchange for gas property at Sioux Falls, S. D. Central U. S. sold said stock to Loewi and 
Co. of Milwaukee at $40 per share (SEC Release 1992), the latter firm then offering it to the public at $45.75. 


preferred stock offered in the fourth quarter 
of 1939 ($4 millions). The weighted average 
offering yield of the eight issues tabulated in 
Table III is 4.62%. The weighted average 
net cost to company is 4.71%. The preferred 
stock offerings in this quarter represent 20% 
of total security offerings. 

The trend toward refunding of preferred 
stock, if sustained, will result in significant 
decreases in cost of capital, particularly 
when combined with savings resulting from 
previous long-term debt refunding. In some 
instances, the refunding of the preferred 
stock, with resulting savings in preferred 
dividend charges, may create an opportu- 
nity for a second long-term debt refunding 
operation, particularly if the original refund- 
ing was made several years ago. 

Issues Not Representing New Financing. 
The following large blocks of presently out- 
standing shares of common and preferred 
(not representing new financing) were offered 


for sale by investment houses during the first 
quarter of 1940: 


$5,000,000 Commonwealth Edison Co., 200,000 shares 
of common, $25 par at $32-3/8 per share. 
1,961,720 Washington Gas Light Co., 66,499 shares 
of no par common at $29.50 per share. 
1,000,000 Toledo Edison Co., 10,000 shares 5% cum- 
ulative preferred, $100 par at $102.00 
per share. 
606,250 American Power and Light Co., 12,500 
shares of $5.00 no par cumulative pre- 
ferred stock at $48.50 per share. 


$8, 567,970 


Because of the relative lack of equity 
financing in recent years, these data are note- 


worthy. 
R. G. DuDLey 
W. H. Evans 
Statisticians, Public 
Service Commission 
of Wisconsin 











Book Review Department 

















Urban Land 


Weimer, Arthur M. and Hoyt, Homer. 
PrincIPLEs OF URBAN REAL Estate. New 
York: Ronald Press Co., 1939. pp. xiv, 
332. $4. 

This book might better have been called 
the “Economics of Urban Real Estate” be- 
cause it is precisely that. It is not simply 
another. text on the principles of selling, 
leasing, and managing property for the en- 
lightenment of future Realtors. Rather, it 
is a brief, carefully thought out, and well 
stated review of the economic background of 
real property in American cities—property 
wick, as the authors point out, amounts 
to about 44 of our national wealth. The 
principles they emphasize are the principles 
that are being forged from day to day out 
of the many empirical studies of urban land 
problems in this country—a field of research 
that has had a remarkable growth in the past 
decade. Against these principles they discuss 
business practices in the real estate field, 
with that sense of proportion which a knowl- 
edge of the economic background gives to 
the student of real property. 

Two sets of factors in urban real estate 
are given special attention: (1) location 
factors, which are associated with the eco- 
nomic background and structure of cities 
and with neighborhoods and districts; and 
(2) market factors, which are associated with 
the forces of competition and the functions 
they perform. Only after these factors have 
been given extensive treatment do the au- 
thors go into appraisal methods, financing 
policies, management techniques, building 
and subdividing methods, marketing prac- 
tices, and control devices. 

In the discussion of locational factors, 
perhaps the chief contributions are the chap- 
ters on the dynamics of city structure, dis- 
tricts and neighborhoods (embodying par- 
ticularly Homer Hoyt’s sector theory of city 
growth), and on techniques for analyzing 
city structure. Likewise, both of the chap- 
ters on the real estate market and the real 
estate cycle, together with techniques for 
analyzing them, summarize new and per- 
tinent material. These are all fields in which 
pioneering work is being done. As for the 


remainder of the text, the chapter on real 
estate financing is especially good in that 
it also embodies the results of recent investi- 
gations relating particularly to the legal 
background of mortgages. Mention should 
also be made of the chapters on subdividing 
and building, and on regulation and control. 
The treatment of taxation as a control 
measure, in the chapter on control, is good, 
but brief. One might suggest treatment of 
taxation not only as a control measure but 
as a problem in itself—as a burden on 
property. Certainly the controversy on this 
subject would warrant such treatment. 

If I were to take issue with anything in 
the book, it would be with the role given to 
competitive forces in the real estate market 
in controlling the development and utiliza- 
tion of space. The authors point out three 
distinct “functions performed by the mar- 
ket”: (1) meeting sudden or temporary 
changes in space requirements; (2) adjusting 
supplies of space to changed requirements; 
and (3) land use determination. They sug- 
gest that the market “rations space” for 
short-run periods without the need of gov- 
ernment agencies, simply by increasing or 
decreasing rents, causing tenants to restrict 
or increase their demands for space, accord- 
ing to the “principle of elasticity of de- 
mand.” This sounds to me like a bit of 
rationalization, and I would question very 
seriously on both social and economic 
grounds whether the “short-view” rationing 
of space by competitive forces in the market 
is acces a Even in the long run, I 
doubt if much can be said for the control 
which competitive forces in the market have 
exercised in urban growth and development. 
Such control seems, rather, to have been con- 
spicuous by its absence. 

The authors, however, recognize the need 
for more than competitive control, and state 
that “perhaps no branch of urban real estate 
calls for a clearer knowledge and under- 
standing of location and market forces than 
that of regulation and control. Regulative 
or reform programs which harness such 
forces and use them in the achievement of 
desirable objectives have much greater 
chances of succeeding than those programs 
that ignore them.” 








246 





This book is a big first step in such a direc- 
tion. Let us hope that it will be followed by 
texts on urban land problems—similar, per- 
haps, to those used so effectively in labor 
economics—which will formulate a number 
of the more important problems, such as 
premature subdivision, slums and blighted 
areas, congestion, rent and value, etc.; re- 
view in some detail the literature on these 
problems; and outline the attempts to solve 
these problems by landlords, by tenants, 
and by government. 
Scott KEYEs 


University of Wisconsin 


Lewis, Harold M. City Pianninc: Wuy 
AND How. New York: Longmans, Green & 
Co., 1939. Pp. xxl, 257. $2.50. 

The author says that this is neither a tech- 
nical treatise nor a textbook for students of 
city planning: “It is an attempt to set forth 
in simple language the need and advantages 
of planning... .” His purpose in the “why” 
section is to show that planning is something 
intimately tied in with the citizen’s daily 
routine and his personal welfare and com- 
fort. In the “how” section, again, Mr. Lewis 
seeks to picture the role of the average citi- 
zen in the planning process. Indeed, in one 
chapter, ““The Planning Board Carries On,” 
the author accepts the challenge of his friend, 
Mr. “Williams,” the chairman of a suburban 
planning commission, and attends a typical 
meeting of the commission; the chapter tells 
us who are there and what they say. If I 
were the visitor, I must confess that I should 
come away from this meeting thinking city 

lanning a pretty dull business, hoping that 

f should never have anything more to do 

with it. 

The difficulty which Mr. Lewis has not 
surmounted is to prevent his “simple lan- 
guage” from being simply pedestrian. I am 
confident that a secondary school child 
would be aware that “‘a century ago every- 
one walked to work except those who came 
on horseback or with a horse and buggy.” 
Mr. Lewis’ notion of simplicity is that of the 
engineer—elimination of the colorful adjec- 
tive, of the vivid metaphor. 

One is surprised to find the author devot- 
ing a page to a reproduction of a population- 
growth chart for Knoxville made in 1927, 
forecasting a 150% increase by 19703; per- 
haps this is intended to give a humorous 
touch. One is curious to know why the bib- 
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liography omits Russell Black’s Planning for 
the Small American City, which seems to me 
to do better what the author is trying to do. 
One is astonished to find the statement that 
“national planning is the latest expansion of 
city planning.” 

No citizen will ever thrill to the signifi- 
cance of city planning by reading this 
“simple” explanation of the various ways 
of plotting population-growth curves. Let the 
author look at a recent 67-page pamphlet, 
Whither Honolulu? (A Memorandum Re- 
an on Park and City Planning Prepared 
or the Honolulu Park Board), by Lewis 
Mumford (of which, unfortunately, few 
copies are available on the mainland), if he 
wants to read a tingling, exciting, provoca- 
tive manifesto that sounds a clarion call to 
citizen action and sets forth in simple—but 
challenging—language the needs and ad- 
vantages of city planning. 

Cuar.es S. AscHER 
Social Science Research Council 


Royat Commission ON THE DistTRIBUTION 
OF THE INDUSTRIAL PoputaTion, Report, 
Cmd. 6153. London: His Majesty’s Sta- 
tionery Office, 1940. pp. *, 320. 55. Od. 

In July, 1937 the Chamberlain govern- 
ment announced the appointment of a Royal 
Commission 
“to inquire into the causes which have influenced the 

resent geographical distribution of the industrial popu- 

ation of Great Britain and the probable direction of any 
change in that distribution in the future; to consider 
what social, economic or strategical disadvantages arise 
from the concentration of industries or of the industrial 
population in large towns or in particular areas of the 
country; and to report what remedial measures if any 
should be taken in the national interest.” 

The immediate occasion of this appointment 

was the third report of the Commissioner for 

the Special Areas of England and Wales, but 
this report merely drew forcible attention to 

a condition which had been widely discussed 

for some time—namely, the decline of the 

depressed areas and the undue concentration 
of the population in certain areas. At the 

time, the fear of air-raids was apparently a 

powerful force back of the appointment. 

The Commission’s report, made after the 
receipt of evidence beginning in autumn, 
1937, is an interesting and significant docu- 
ment which gathers together the main lines 
of factual information and interpretative 
comment on the background of the present 
geographical distribution of population, the 








BOOK REVIEW DEPARTMENT 


social, economic, and strategical disadvan- 
tages of that distribution, and the techniques 
and policies of public administration hither- 
to applied to these matters. The Commission 
condemns the present planning of Britain’s 
towns and suggests pointedly that London is 
already too large. Strategic considerations 
reinforce the need for decentralization or dis- 
persal of industry held to be desirable on eco- 
nomic and social grounds. The Commission 
states definitely that improvement in the 
present character of distribution is to be ex- 
pected only through public action. 

Particular findings in the report are of es- 
pecial interest. The report emphasized the 
importance of nearness to market as a para- 
mount factor in the location of industrial 
plants, in the absence of decisive natural in- 
fluences, such as the presence of coal or water 
supply. Particular significance attaches to 
the comment that the substitution of elec- 
tricity for coal reduces the attraction of the 
coal fields, but to an unknown extent. Doubt 
is also cast upon the importance of electric 
power availability as a factor of location, in 
that the cost of power is often a relatively 
small proportion of the total cost of supply. 
The conclusions of the Commission point to 
the suggestion that a widely available supply 
of cheap electricity merely enhances the im- 
portance of nearness to market, and thus 
gives an added impulse to the growth of me- 
tropolitan areas. The report rejects decisive- 
ly any suggestion that a reversal of present 
trends in population and industrial redistri- 
bution can be expected in the absence of gov- 
ernmental action. 

In view of a clear indication throughout 
the report that the administrative apparatus 
of the state must be employed to bring about 
a greater balance between various regions 
within Great Britain, the suggestions put 
forward by the majority of the Commission 
lack decision and courage. Unanimously the 
Commission recommends national public ac- 
tion, through the establishment of a central 
authority, distinct from and extending be- 
yond existing government departments. The 
objectives of this authority should be the 
further redevelopment of congested urban 
areas, the dispersal of industry and popula- 
tion from those areas, and the encourage- 
ment of a balance between the various re- 
gions of Britain, with appropriate emphasis 
upon the diversification of industry in each 
region. However, the majority report recom- 
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mends that the central authority shall for the 
present have chiefly informative, publicity, 
and advisory powers, except that it should be 
vested at the outset with the power to regu- 
late and prohibit the establishment of addi- 
tional industrial undertakings in London and 
the Home Counties. 

One minority report goes further in advo- 
cating that the proposed central authority be 
granted power to regulate industrial location 
over the whole country and to grant induce- 
ments as a means of influencing location. A 
second minority report recommends more 
drastic action, suggesting a new ministry 
with powers similar to those now held by the 
Special Areas Commissioners, to aid in the 
establishment of industry in appropriate 
areas, to exercise country-wide control over 
industrial location, and to authorize financial 
assistance to develop new towns and garden 
cities. Any less drastic action would, says 
this minority, be interpreted as “seeking to 
shelve not only the present problems but also 
those which are almost certain to arise in the 
immediate future.” It is impossible to avoid 
the conclusion that the majority report has 
that appearance; the most charitable conclu- 
sion is that the majority lacked the courage 
to go forward from its own conclusions. The 
suggestion of additional research is a favorite 
device for avoiding administrative action. 

Lee S. GREENE 
Tennessee Valley Authority, 
and University of Tennessee 


Ursan Lanp AppralsaL. Chicago: National 
Association of Assessing Officers, 1940. 
(Assessment Practice Series, No. 2.) pp. 
170. $3.00. 

The writer of this book deserves commen- 
dation for the literary excellence in general, 
and the lucidity of style in particular. This 
is especially true of Chapters I and II. 

The principal criticisms which this re- 
viewer has to offer are threefold: (1) the 
book is unnecessarily long; (2) the cost ap- 
proach to the value estimate is missing; and 
(3) the discussion of the income ee is 
badly presented, particularly in view of the 
audience for whom it is intended. 

The book comprises 170 pages. The same 
purpose could have been achieved in not 
more than 100 pages. The discussion of the 
income method is too long, and most of the 
Appendix serves no useful purpose. This is 
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especially true of the involved mathematical 
formulae. 

The writer has ‘“‘missed the boat” in his 
discussion of the income method. If the 
procedures delineated (pp. 17-37) are advo- 
cated for the use of assessors, there is no 
wonder that this method enjoys no vogue in 
the assessment of real property. It is funda- 
mental that ease of administration and low 
cost of the work are requisites which weigh 
heavily upon assessing procedure. It is ap- 
parent that the income methods discussed 
are without merit, from the assessors’ point 
of view, because of the involved nature, 
time consumption, and inordinate expense 
involved in the application of these methods. 

The small amount of time and expense 
on for the exercise of the asses- 
sors’ function requires the adoption of pro- 
cedures characterized by simplicity, that is, 
ease of understanding and facility of ap- 
plication. The income method, contem- 
plated differently from that enunciated in 
this book, meets these requirements. It is 
regrettable that a simple rather than an 
involved approach was not discussed. 

The comparative method, sometimes 
called the market value method, is confined 
to only four pages. In the opinion of this 
reviewer, this phase of the discussion should 
have been several times as long, and should 
have dealt with phases which have been 
omitted, for example, the principle of sub- 
stitution. 

No mention is made of the cost approach 
to the estimate. From the point of view of 
this reviewer, this omission is not unlike a 
so-called apple pie without any apples in it. 

On page 42, at the top, the statement is 
made that the “assessor separate land and 
improvement values on the assessment 
rolls.” This is true. But, it might have been 
stated that the laws do not require the asses- 
sor to make separate appraisals, as contra- 
distinguished from assessments of land and 
improvements. 

On page 43, at the top, the writer shows 
an illustration which is not sound, either 
from the standpoint of economics or of com- 
mon appraisal practice. The building should 
have been made residual, not the land. 

Near the bottom of page 43 the statement 
is made that a fractional appraisal of land 
is impossible when there are no comparable 
parcels of known value. In this the writer 
overlooked the fact that land values can be 


estimated by the land residual process, as- 
suming a hypothetical proper improvement. 

It is also true, though not asserted in this 
book, that the income method is prone to 

roduce an unreasonable value estimate un- 
ess the improvement is reasonably proper 
and adequate for the site. A properly im- 
proved property in which the structure is 
in good condition may sell on a 7% net basis, 
and yet a similar structure in a poor state 
of repair may sell on a 4% basis because of 
the possibility of gaining an unearned incre- 
ment through rehabilitation. 

In conclusion, it is the opinion of this re- 
viewer that the book will not render the 
service for which it was intended in the 
fullest possible measure because much of it 
is “over the heads” of the persons for whom 
it was written. It is easy to understand why 
the points of view expressed in the book “are 
not fully shared by those who have served 
in the capacity of critics,” as stated in the 
Foreword. 

GeorceE L. Scumutz 
President, American Institute 
of Real Estate Appraisers 


Land Resources 


Commissioner for the Special Areas (Eng- 
land and Wales). Report oF THE Com- 
MITTEE OF Enquiry 1nTO Lanp SETTLE- 
MENT. London: His Majesty’s Stationery 
Office, 1939. Dp. vi, 158. 2.5. Od. 

The program followed by the British gov- 
ernment in the depressed areas has included 
a plan for the resettlement of a limited num- 
ber of unemployed urban workers on the 
land. In July, 1939 a committee was ap- 
pointed to inquire into the success of this 
scheme. The present document is the report 
of that inquiry. 

The settlement scheme undertaken for the 
Special Areas in England and Wales assumed 
three forms: small holdings accompanied by 
the services of a central farm; small holdings 
without this service; and cooperative farm- 
ing enterprises in Wales. The small holdings 
developments were conditioned by earlier 
British experience with this form of resettle- 
ment. The cooperative farms set up on a lim- 
ited scale in Wales are experiments in a new 
direction. 

The inquiry was directed toward a survey 
of the cost of the project, the value of the 
program as an aid to relief of unemployment, 
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and the chance of permanent settlement with 
a reasonable standard of living for the set- 
tlers. On practically all counts the coopera- 
tive farms come off best. The first of these, at 
Boverton, South Wales, has paid its way. So 
far the second one has not, but there is hope 
that it may do so. Under the scheme fol- 
lowed at these farms, the unemployed urban 
workers transferred to the farms are housed 
in new villages, paid regular wages, and 
worked in crews. Complete advantage is 
taken of every possibility of specialization. 
Tht Boverton farm is well located with re- 
spect to its market and enjoys extraordinar- 
ify competent management, which helps to 
explain some of its success. The conditions of 
life and work preserve some of the associa- 
tions familiar to urban workers—a psycho- 
logical advantage over conditions prevailing 
on the small holdings. 

By contrast, the difficulties encountered in 
the transfer of unemployed workers to small 
holdings are such as to temper the enthusi- 
asm of persons who see land settlement as 
one of the major solutions of Britain’s un- 
employment problem. Although the small 
holdings schemes of Durham were more suc- 
cessful, those in other portions of England 
were conducted only in the face of costs 
much higher than anticipated and under the 
disadvantage of a very high turnover. Forty- 
seven per cent of the men transferred to train- 
ing for land settlement under the English 
program (outside Durham) gave up the 
struggle to achieve independence on their 
own bit of land. Recruitment has proved 
more difficult than was anticipated. 

The emphasis placed on the superiority of 
the cooperative farm is the most significant 
aspect of the report. Even here it is necessary 
to note that the possibilities of the market 
evidently limit drastically the scope for ex- 
tension of the program. 


Lee S. GREENE 
Tennessee Valley Authority, 
and University of Tennessee 


Baker, O. E., Borsodi, Ralph and Wilson, 
M. L. Acricutture 1n Mopern Lire. 
New York: Harper & Brothers, 1939. pp. 
Vit, FOF. KF.50. 

This book about land and people is con- 
cerned primarily with people; land use is 
considered in its relation to human welfare. 
Baker, a human geographer, writes from the 
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basis of a long-time study of the distribution 
and movement of people and the use they 
have made of land; Borsodi, a popular writer 
on economic matters, urban reared, bases 
his views upon experience (living the phi- 
losophy he advocates), personal study, and 
observation; Wilson, an agricultural econo- 
mist of note, reared on an Iowa farm, makes 
his analysis from his knowledge of his sub- 
ject, which is thorough, plus a deep interest 
in the social and cultural phases of rural life. 
The result is a challenging presentation of 
facts, interpretation, and opinion upon prob- 
lems in agriculture, social and economic, and 
their possible solution. These three authors 
agree upon a basic philosophy of rural life 
which emphasizes “more self-sufficiency, a 
richer family life, and everything that goes 
with those older features of farm life” (p. 
277). In other respects, three well-founded 
points of view are presented, all worthy of 
careful study by agricultural policy makers, 
philosophers, educators, and leaders of farm 
organization. 

Baker believes implicitly that “the destiny 
of the nation, indeed of modern civilization, 
lies primarily in the hands of rural people, 
especially of the mothers as they teach their 
children by precept and example” (p. 3). 
His two basic principles of national policy 
are reproduction of the race and the wide- 
spread ownership of land. Baker places most 
emphasis in his analysis upon two adverse 
trends in agriculture—namely, loss of owner- 
ship of land by the operators and the de- 
clining birthrate. Tenancy, he shows, is in- 
creasing, as is mortgage debt; the equity of 
farm operators in farm real estate has de- 
clined most in areas of high productive land 
and in regions of low a income. The 


highest pereeneone of ownership is on “fertile 


but shallow soils where there has been family 
continuity in farming, where the people 
have been thrifty and conservative in invest- 
ments and wealth has accumulated from 
generation to generation” (p. 58). 
Birthrates are declining in rural as well as 
urban areas but most rapidly in urban areas. 
Results of a declining birthrate in this 
country, he feels, will be a decline in the 
number of children, an increase in the num- 
ber of older people, a change in consumption 
both as to quantity and type, all of which 
will have profound effects upon commercial 
agen including greater concentration 
of wealth, more unemployment, a greater 
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movement to poorer lands, and more self- 
sufficiency and part-time farming. 

Among suggestions for helping to solve 
these problems, Baker expresses two: (1) 
encourage widespread ownership of land; 
and (2) revive rural institutions and rural 
values. Rural institutions include the family, 
the church, the rural school, farm organiza- 
tions, and the Extension Service, “for they 
are associated with the spirit of freedom and 
a sense of responsibility.” Rural values, he 
feels, include the family ideal (reproduction 
of the race, education of the child, and the 
transfer of wealth and culture from genera- 
tion to generation), loyalty to the state, 
emphasis on the dignity of labor, a realiza- 
tion of the necessity for sacrifice, and the 
importance of the widespread distribution 
of property, particularly of land. There is 
need, thus, for the church to maintain social 
ideals and for science not only to be used to 
improve production, but also in national 
economics and social organization. 

Borsodi sets science and art against busi- 
ness and industry in agriculture, indicating 
the belief that the unsatisfactory condition 
of agriculture today arises from treating 
agriculture as a business rather than as a 
way of life. He feels the basic problems in 
agriculture, usually ignored, are in the sys- 
tems of tenure accompanied by speculation, 
mechanization and misuse of specialization, 
use of soil as mineral or chemical capital 
to be converted into wealth, and commercial 
or market farming accompanied by high dis- 
tribution costs. He agrees with Baker on 
family ownership of land. He feels the 
American farmer is efficient only in extract- 
ing fertility from the land and converting it 
into a salable product. He questions the 
lauded advantages of machine farming, 
“agrobiology,” and “agrochemistry,” and 
would reject modern specialization in favor 
of greater diversification. Farmers, he feels, 
should abandon industrialization of farming, 
reduce the proportion of cash crops, produce 
more for home consumption, apply modern 
methods to smaller scale farming, and study 
more carefully the field of what he calls 
“domestic production.” Thus $0 rather than 
25% of the people of the nation could live 
on the land, but to accomplish this would 
require a new country life education, new 
legislation ending subsidies by way of tariffs 
and expenditures of public money, and in 
certain areas would call for a combination 
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of part-time farming and seasonal industrial 
work. 

Wilson points out that all economic prob- 
lems are interwoven with political, sociologi- 
cal, psychological, physiological, and even 
religious factors. For this reason he would 
approach the agricultural problem from a 
cultural point of view, defining the culture 
of a people as the manner in which it lives. 
He feels the basic changes in agriculture re- 
sult from the impact of science and tech- 
nology, and gives an excellent, though brief, 
cultural and economic history of agriculture 
in this country to illustrate his point. He is 
not so perturbed about what mechanization 
has done as is Borsodi, but feels that with 
the coming of the new light machinery, 
mechanization may help perpetuate the 
family-size farm. He presents both the ad- 
vantages and disadvantages of science in 
agriculture. He hopes we may retain the 
best elements of the old-type, self-sufficient, 
folklore agriculture as well as those in the 
newer commercialized forms. He believes 
experiments, governmental and otherwise, 
to rehabilitate distressed farmers point to 
the value of such devices as character loans, 
some supervision by the lending agency, pay- 
ments over longer periods based on earning 
capacity, prevention of sale for speculative 
purposes, an optimum degree of credit sup- 
ply (larger than at present), efforts to secure 
parity prices, a readjustment of commercial 
attitudes, cooperative organization based on 
closer “‘folk” contacts, and some intelligent 
social engineering to aid in increasing owner- 
operated land. Tenancy, he thinks, can be 
good, if it provides for long-term occupancy 
and certain other protective features. He 
approves some decentralization of industry 
and some self-sufficiency, but recognizes the 
need for cash income. He would combine 
some dependent specialization with some 
individual responsibility and would join 
some group and cooperative activity with 
some personal self-sufficiency. 

The book includes a recorded discussion 
among the three authors after they had writ- 
ten their contributions which sharpens the 
reader’s appreciation of their divergent 
points of view. 

Agriculture in Modern Life in giving 
greater emphasis to the need for familistic 
in preference to commercial forms of agri- 
culture may be foretelling a new trend for 
agriculture in America—a trend toward 
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farming to live the good life as well as to 
earn a good living. If this is true, then the 
leaders, including those in agricultural col- 
leges, the Extension Service, and farm 
organizations, do need a changed economic 
and social philosophy as Baker indicates, a 
turning to the familistic and cooperative 
economic system in order to turn the tide in 
favor of agriculture. 
D. E. Linpstrom 

Associate Professor of Rural Sociology, 
University of Illinois 


Davis, Joseph S. On AcricutturAL Po icy, 
1926-1938. Stanford University, Cali- 
fornia: Food Research Institute, 1939. pp. 
vt, 494. $3. 

This is not a book on agricultural policy. 
Rather it is a review and criticism of what 
our agricultural programs! were from 1926 
through 1938. 

The material of this book has all been 
published previously, as “addresses, brief 
discussions, book reviews, articles, and por- 
tions of books” (p. v). This fact prompts the 
question, “Why republication?” The author 
answers: “Despairing of finding time to 
write a systematic treatise on agricultural 
policy, I offer instead this organized selec- 
tion from my scattered writings” (p. v). As 
a consequence, the book does lack system- 
atic treatment, and although “editorial 
changes consist mostly of deletion to reduce 
the amount of duplication” (p. v), a great 
amount of duplication still remains. 

Thirty-three articles of the kinds men- 
tioned and an index make up the book. 
The articles are grouped under seven head- 
ings which, except for the first, correspond 
to various phases of agricultural programs 
since 1926. In one of these—The Federal 
Farm Board—the author took an active 
part and, while so engaged, admonished 
other economists “not [to] spend so much 
time in pointing out the shortcomings of 
others that we make no contribution our- 
selves” (p. 168). But throughout most of 
the book the author is principally engaged 
in pointing out the shortcomings of others, 
an activity he justifies by arguing that, 
“when blundering policy-building is going 
on, destructive criticism is the most con- 
structive act, even though it be ignored” 


1The author accepts J. D. Black’s distinction be- 
tween policy and program. 
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(p. 417). The reaction of those criticized may 
be similar to the author’s when as chief econ- 
omist for the Federal Farm Board he sug- 
gested that “The board’s policy of urging 
reduction in acreage of wheat and cotton 
has not received the respectful consideration 
from economists that it deserves” (p. 167). 

The book begins with “Perspectives,” a 
group of four articles. In one of these, 
“Agricultural Fundamentalism,” the au- 
thor points out that “Today, agriculture is 
not uniquely basic” (p. 43), and suggests 
that one way to solve the farm problem is 
to demonstrate that it does not exist, for 
“When ... farm products come forward 
in abundance, compared with what society 
cares to use, a low remuneration for the 
farmers is a competitive society’s way of 
encouraging a shift into other forms of 
activity” (p. 36). Four hundred pages later, 
he states: “Prices and incomes low in money 
terms are society’s way of putting pressure 
on weaker farmers to quit” (p. 429). Only 
the perverseness of farmers in refusing to 
stop farming prevents a rapid solution of the 
“farm problem.” 

We should not be surprised at this, for 
“farming, in general is not primarily a 
money-making activity but predominantly 
a mode of making a living” (p. 77) which 
causes the reviewer to recommend Ashby’s 
paper at the Fifth International Conference 
of Agricultural Economists as required read- 
ing.2 Furthermore, “The Great Depression 
brought home to many its [farming’s] al- 
most forgotten advantages in times of stress, 
and resulted in a net increase in the farm 
population in 1930-34 which wiped out the 
net declines of the preceding twelve years” 
(p. 383). 

There seems to be some doubt that 
farmers’ refusal to stop farming is the cause 
of the agricultural depression for “Certainly 
two fundamental and related groups of 
causes were the great rise of the general level 
of prices during the war and after, and the 
abrupt reversal of this movement in 
1920-21; and the accompanying increased 
demand for American agricultural products 
in Europe and its subsequent radical de- 
cline” (p. 80). At another time the author 
has “‘not time to point out the fallacies that 


2 A. W. Ashby, “The Social Implication of Economic 
Progress,” Proceedings, International Conference of 
Agricultural Economists, 1938, p. 69. 
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creep into this phase [price disparities] of 
the discussion, but it Lmao be clear that 
relative lowness of prices of agricultural 
products is not a primary cause, but a re- 
sult” (p. 94). An understanding of just what 
farmers were to do when they stopped farm- 
ing in response to low prices is made more 
difficult when we learn that “In the more 
immediate sense, it is fairly well estab- 
lished that a major cause of this severe agri- 
cultural depression (1930-31), like that of 
the 1890’s, is the great reduction in demand 
that accompanied and followed in the wake 
of reductions in employment, shrinkage in 
buying power, and caution in spending” 
(p. 174). Frequently, it appears that i 
particular situation is the reason why the 
author’s “‘vision or judgment has altered” 
(p. v). Consider his various references to the 
tariff. 

In the discussion of the Export Debenture 
Plan we learn that “Under the protective 
system the raising of prices is properly re- 
garded as only a proximate, not the ultimate 
objective;... In the main, the protective 
system was not designated to make its 
proximate beneficiaries more prosperous, but 
to promote the establishment and growth of 
industries that would otherwise be unable 
to exist or persist” (p. 103). This is not in 
defense of the tariff but in opposition to 
advocates of the debenture plan who use the 
existence of the tariff as an argument in be- 
half of their plan. On another occasion it is 

ointed out that “Broadly speaking, tariff 

enefits are restricted to limited groups and 
the burdens of a protective tariff so widely 
diffused that they are not appreciated in 
their true values” (p. 135). Considerable al- 
teration either in vision or judgment with 
respect to “overproduction” as a cause and 
“control of production” as a cure also ap- 
pears to have occurred. In August, 1930, 
“The cause here is overproduction, in the 
sense that more has been and is being pro- 
duced than can be disposed of at prices re- 
munerative to the growers. An obvious 


3 Italics are the author’s. 
4 Italics are the reviewer's. 
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major element in the treatment is to get at 
the source, and reduce production through 
curtailment of acreage” (p. 150). In June, 
1937, after a government report had sug- 
gested it advisable to confine exports of 
agricultural products “to that quantity 
which can be sold remuneratively,” the 
author reports: “But I stick on the crucial 
word ‘remunerative’”’ (p. 394), and later 
regards “as inappropriate major objectives 

. stabilization or control of agricultural 
production or prices”’ (p. 386). 

In this collection of papers there is little 
that will guide the reader to a better under- 
standing of what our agricultural policy 
should be, much repetition, and frequent 
change of position which confuses. We are 
warned that our agriculture and farm popu- 
lation should be “those appropriate to the 
day’”® (p. 442) and that consideration of ag- 
ricultural policy requires “a sifting out of 
the sound from the unsound, the attainable 
from the unattainable” (p. 385). The book 
contains an appreciable amount of descrip- 
tion of farm programs; especially those 
adopted under the AAA. These programs are 
subjected to some economic analysis but to 
much more criticism. The reviewer believes 
there is a distinction; that economic analysis 
would make much less use of such propa- 
ganda devices as the frequent use of striking 
adjectives—e.g., such phrases as “‘selling 
their birthright for a mess of pottage” (p. 
417) to convey the idea of undesirability 
rather than to state clearly what the results 
of a particular program might be, or refer- 
ence to Soviet Russia, Nazi Germany, and 
Fascist Italy which the author must realize 
will arouse his reader’s emotions rather than 
inform him. If the author had limited him- 
self to economic analysis, he might have ex- 
siggone the “projective analysis” by which 

e concluded that “dreams, hunches, and 
political considerations determine the main 
drift of our agricultural policy” (p. 479).! 


Don S. ANDERSON 
Associate Professor of 
Agricultural Economics, 
University of Wisconsin 





